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HJ THE ~·m~[,TER 

. AND 

IN THE I'·1..A. 'l'TER 

BETI·YEEN 

AND 

AND 

AND 

of the vJater an<'\. Soil 
Conservation Act . 1967 

of an appeal by VJa':l of 
case st.at.ed 

AUCKLl1.l'JD .!\CCI,n1A'11ISi\~['lON 

SOCIETY INCORPC>RM.'ED---

i\1\10 

THE COI'fl1HSSIONER OF 
CROWNLANDS------

SUTTON HOLDINGS LIHITED 

Pirst Respondent 
,~-=----=----------

D.I{. LLOYD 

Second Respondent 

N1UK]"TO VI1LLEY AUTHOHI'YY 

Third Responde~.:!:: 

IN THE NATTER of Part I of the 
JUdicat.ure lunendment p,ct 
1972 

BETWBEN 

AND 

AND 

AND-

AUCKLAND ACCLnm.TISA'l'ION 
SOCIETY INC6J:.~POHl>..ri.'ED --

Applicant 

SUTTON HOLDINGS LIMITED 

First Respondent 

D.K. LLOYD 
. 

?econd Responden~ 

YJA.IKliTO Vl\LLEY AUTHORITY 
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Hear~ng 

Counsel 

2. 

AND 

AND 

23rd October 1984 

THE COMMISSIONER OF 
CRONJ:-J Ll\l'mS 

Fourth Respondent 

THE PLANNING 'l'RIBUNAL 

Fifth Respondent 

P.T. Cavanagh for Auckland Acclimatisation Society 
!-irs H. Hin.de for Commissioner of Crm,,'Il Lands 
W.G.C. Templeton for Sutton Holdings Limited 

.C.D. Arcus for D.K. Lloyd 
R. Wilson for Waikato Valley Authority 

23rd October 1984 

(ORAL) JUDGMENT OF BARKER, J. 

Before the Court are the following motions: 

1. Applications by the Auckland Acclimatisation 
Society and the Commissioner of Crmvn Lands 
under Section l62H of the Town and Country 
Planning Act 1977 for leave to appeal to the 
Court of Appeal against my judgment delivered 
on 25 September 1984 on an appeal to this 
Court from a decision of the Planning Tribunal. 

2. Application under Section 8 of the Judicature 
Amendment Act 1972 for interim orders pending 
t.he hearing of an appeal brought as of right 
by the Auckland l':cclimatisation Society 
against my decision, also delivered on 25 
September 1984, on a motion for revie\-, under t.hat 
Act. 

Dealing first with the application for leave to appeal to 

the Court bf Appeal,. I initially had some doubts as to the right: 

of appeal because Sectio~ l62H was i~serted"into the Act by 

the 1983 amendment \vl~ich came into effect a,fter thG decision 

of the Planning Tribunal given in this.cas~. However. Secticn 

. l62P~' of the Act, "as inser~ed in .1980, confe"r.red a right of 

appeal to the Cour'c of Appeal wi'th leave on similar conditions 



( 

3. 

to Section 162H. Therefo!"e, it seems clear t.O me t.hat there is 

a right vested in both the. Auckland Acclimatisation Socie·ty 

and the Commissioner of Crown Lands to seek leave to appeal. 

Counsel for the respondents principally affected, namely, 

Sutton Holdings Limited and D.K. Lloyd, do not oppose the 

grant of leave to appea17 all the issues raised in this case 

come clearly within the criteria mentioned in Section 144 of 

the Summary Proceedings Act: 1957 (i.e. the criteria referred 

to in the old Section 162A and the new Section l62H). 

I did discuss with counsel the question of costs on.the 

appeal. As indicated in the judgment which is to be appealed, 

I had some concern that the h..,o farmers had succeeded at three 

different levels of hearing~ they had incurred considerable 

cost.s, no·t t.o mention extra expense caused by delay to their 

project if they are to be allowed to proceed with it. 

I therefore grant leave to appeal in terms of the 

new Section 162H or the old' Section l62A of the Town and Country 

Planning ll.ct, ,,,hichever is appropriate 7 but I do so on the 

following conditions: 

(a) That the appellants prosecute their appeals 
with the utmost despatch, reserving liberty 
to apply to all parties; 

(b) That the appellants do not seek costs against 
Mr Lloyd and Sutton Holdings Limited in the 
event of their being successful in the Court 
of Appeal. I make this order on the authority 
of Ministry of Transport v. Alexander, (1978) 
1 NZLR 306, 312. 

I am not able to make an order requiring the appellant 

to pay the costs of.~he respondents regardless; this is not . . 
wi t!lin my jurisdiction but \"i thin that of -the appellant 

Court .. 

I note'Section 26(4) of the Water'and Soil Conservation 

A~t 1967 Which reads as follows: 
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4. 

"l'Jhen an application for any right. under section 21 
of this Act and all objections and appeals relating 
to that application h~ve been determined in 
accordance with the provisions of this Act and 
any regulations made thereunder, the Board shall 
~rant the appropriate right or defer or refuse 
the application, in accordance with the final 
decision in relation 1:.0 that application. 1I 

It se~ms that the reference to appeals in that 

b t · f + tl 1 uno~.er Sectl'on 25(0)) f th t su sec lon re-er~ ~o 1e appea s ~ 0 a 

Act which is cross-referenced t.o t.ne To-vm and Count.ry Planning 

.hct 1977 i the appeals which I have just permitted ·to the Court 

of Appeal must sure.ly be comprehended in Section 26(4). This 

means that, effectively t t:here is an impediment against the 

respondents proceeding ,,/it.ll any \\70rks in regard to the 't,\Tater 

right because the vJaikato V<:"lley Authority vlill not be in a 

posi tion to issue them ,.,it.h permi t.:s until the appeals have 

been determined. 

In respect of the application under Section 8 of the 

Judicature AIll8.ndment Act 1972, such vlere originally made prior 

to the hearing as a "holding device". Hr Cavanagh nOv1 

acknovlledges t.hat the \verding of Section 8 enables only t.hese 

orders to enure pending the substantive determination of the 

motion for revie,., by ·this Court. That de.termination now having 

been made, the only application that is open to the appellant 

against the decision on the motion for review (the Commissioner 

of Crown Lands not having brought a motion fo~ review) is to 

apply to this Court or to the Court of Appeal under Rule 35 

of the Court of Appeal Rules for a st.a~' pending appeal. 

Counsel were not prepared to argue a stay question today; . 
different consid~rations apply to an application un0.er. that rule 

than apply to an application ?nder Section e of the Judicature 

Amendment Act 1972. I point ou.t that this rule 1 in t.he 

context of an 'administrative 1"8.,\,1 C3.se, was cO!1sidered by me 

in Thompso!1 v'. Commissiot~ _~f I;;quiry irlt.o 'tr~e A~ni~istrat.ion of 

the District Court at Wellingt.ol1, (1983t NZLF 98, p.113-117. 

Doubtless, if counsel wishes to apply, tInder t.htlt ~ule, he will 

do so in due course. 

. , . 
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5. 

There is some protection for the appellants in the joint 

appeal under the Water and Soil Conservation Act and the Town 

and Country Planning Act in the statutory provision quoted above. 

The question of costs of this motion for leave is reserved 

pending determination of 1::1:.e Court of li.ppeal. 

SOLICITORS: 

t.'1ason, LawriEF & Stainton f Pukekohe, for Auckland Acclimatisation 
C' • ~ ..:.>ocleL.y • 
Crovffi Law Office, ~vellington, for Commissioner of Crm·m Lands. 
Sellar, Bone & Partners, Auckland, for Sut.ton Holdings Ltd. 
BcCa'i", Lewis & Chapman , Hamilton f for \vaikato Valley Authori t.y;, 
Crm<m Solicitor, Auckland I for Planning Tribunal. 
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