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(ORAL) JUDGMENT OF VAUTIER, J.

=
This is a matter which I think it is necessary that

the Court should dispose of at once and indeed I have, following
the helpful arguments presented, been able to arrive at a clear
view on what should be done. The motion before me today is a
notice of motibn for an order pursuant to s.148 of the Land
Transfer Act 1952 permitting a second caveat to be registeréd
against the title of land in the name of the first respondehts.
The history of the matter is that the applicant lodged a caveat
against this title being land of which the first respondents

are joint tenants on 22 February, 1984. The caveat described

the interest as fcllows:-

"I (the applicant) claim to be beneficially
~interested in the estate of ROBERT FRANCIS
HOYLE of Auckland, Airline Pilot, and EDNA
MARY HOYLE his wife in the iand hereinaftexr
described to the extent of one mciety thereof
by virtue of an implied or resulting trust of
which the said ROBERT FRANCIS HOYLE and

LDNA MARY HOYLE are the trustees and I the
beneficiary."

The applicant received on 1 March, 1984 a notice from the.
Registrar in terms of s.145 of the Act that application had
been made for the registration of an instrument'affecting

this land. The applicant unfortunately did not succeed in
making application to this Court ﬁithin the 14 day period

fixed by s.145. His application is dated 15 March but although
it is accepted that some endeavours were made to have the papers

filed in,this Court on that date this did not prove possible




and the application for an ofder that the éavéat do not lapse
was not filed untﬁl the 16th March. It was then founc ry the
applicant that the Begistrar had taken the step of treating
the caveat as havin; lapsed in terms of the section. fThis
situation was made known to this Court when the first motion
filed in these proceedings was brought on for hearing on

27 March. I heard the matter on that occasion and adjourned
that motion in.order that the applicant should have the cppor-
tunity of moving for an order in terms of s5.148 of the aAct
permitting him to lodge a second caveat to protect the interest
sought to be protected by the caveat which had lapsed. This
further application in which leave is sought to abridge thé
time for giving notice of the motion has been served on the
District Land Registrar but there has been no appearance on
behalf of the third respondent and that, of course, 1is the
usual situation, i.e. that he abides the decision of the

Court in the matter.

Mr Murphy on behalf of the first and second respondQ
ents has consented to the abridgment of time So that the matter
could be disposed of today and the Court has granted leave, as
sought, for the affidavit filed in support of the first meotion
and the affidavit in opposition thereto to be used in relation

to the motion now to be considered.

It should be mentioned that the proceedings to which
the applicant refers in his affidavit as about to be commenced

have indeed now heen filed in this Court and I am advised duly
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served on the.first responaents. In these proceedings, as is
agreed, the applicant secks an crder for specific performance
of the agreement to which he deposes in his affidavit in support
of the present application. The implied or resulting trust to
which reference is made in the caveat 1is said by the applicant
to arise in the following way. The first respondents are the
parents of the applicant's wife. He and she have recently
separated. DPrior to their so doing the applicant says that
the situation was ﬁhat the respondents had been endeavouring
for some time to sell two sections in Titirangi which they
owned and had not succeeded in so doing. Paragraphs 9, 10,

11 and 12 of the applicant's affidavit read as follows:-

"In December 1982 the First Respondent, Robert
Francis Hoyle, and I discussed the difficulties
that the lloyles were having in selling the sections
and we agreed on a basis on which I would try and
obtain a sale on their behalf. It was agreed that
I should try and sell the sections; Mr Hoyle
stated the price that he wanted $22000.00 for
the land comprising the seéctions and anything
I sold for above that was mine and my wife's.

In April 1983 I negotiated a sale of the section
adjoining that subject of the present application
to one Barry Spencer and his wife Margaret. The
sale price was $25500.00. The sale was settled

in May 1983 and I received from the First Respond-—
ents $3500.00 being the difference between the
sale price and the figure of $22000.00 which they
were wanting from the sale.

Around the time of Mr and Mrs Spencer showing

interest in the section sold to them Mr Hoyle

and I had further discussions over the section
subject of this application and it was agreed

between us that rather than sell that section

to a third party and I and my wife receive the
proceeds of sale that it would be transferred

to my wife and myself jointly.

I also, and with the knowledge of the Hoyles,
and their encouragenent and agreement,

’ conmissioned engineers reports on the section



The matte
paragraph
has taken
referred

paragraph

affidavit

forth onl

for ‘the purposes of finding out what would be
necessary by way of special werks to enable a
dwelling to be buillt on it with a view to
obtaining a building permit in due course to
build. In addition, and with a view to not

only making the section more attractive but

also with a view to making the section event-—
ually sold to Mr and Mrs Spencer more attractive
I undertook the clearing of weeds and trees and
general tidying up of both sites."

rs therein referred to are amplified in subsequent
s of the affidavit and the steps that the applicant
in an endeavour to bring matters to a finality are

to but the essential situation is indicated by the

< to which I have referred.

The first-named of the first respondents in the only

filed in opposition to the present application, se&ts

y one paragraph in which the facts of the matter are

commented upon and this paragraph reads as follows:

The question for the Court is whether or

an order

"I say that at all times material to the
applicant's claim to the said land the
relationship between ny wife and myself
on the one hand and the Applicant and my
daughter, his wife, on the other was that
of parent and child and that any dealings
between my wife and myself on the one hand
and the applicant and my daughter on the other
in relation to the said land were solely in
the nature of donors and donees. with the
breakup of the Applicant's marriage to my
daughter no question of completing a gift
to the applicant will be contemplated by
ny wife and myself.”

should be made under s.148 permitting the Registrar

not in this situation

to accept a second caveat forx registratiocn.

Mr Marnly on behalf of the applicant submits that the

first matter for consideratrion is whether or not the caveat as



registered discloses a caveatavble interest. He csubmits it does

by referring to an;implied or resulting trust as described there-

in and he further submits that so far as the guestion of whether
or not the applicant does in fact have an interest in this land
which is capable of sustaining a caveat the Court should accept
the matters to which he deposes notwithstanding the denial that
may be read out of the statements that are made by the first-
named of the first respondents in his affidavit because all
that the applicant'is required to do is to show that he has

an arguable case and the Court is not required to determine

the substancé of the dispute betwecen the parties. Tﬁat
situation, of course, is clearly accepted in the various
authorities reported as being the proper approach. One need
only refer in this regard to the decision of the late Chief

Justice in Catchpole v. Burke [1974] 1 NZLR 620. There, of

course, it was an extension of caveat that was being dealt
with but I do not think that any distinction can be drawn
as regards the application under s.148 insofar as this

particular aspect is ‘ctoncerned.

ir Manly further points out that the fact that there
is no agreement in writing as to the alleged undertaking to
transfer the land to him and consequently no fulfilment of
the condition in that regard required by the Cbntracts Enforce-
ments Act is not vital as regardé,an application for specific
performance and, fufther, he peoints out ﬁhat the adequacy or
inadequacy of the consideration may not be a relevant consider-

ation for the Court when the matter comes to be determined.
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The matterx, he‘submits, should be approached on the same basis
as that which would be adopted in relation to an application for
an interim injunction made in the course of proceedings in this
Court seeking an ofger for specific performance. Applying those
stardards he submits that the affidavit of the applicant clearly
discloses an arguable case and the balance of convenience must
be said to be in favour of the applicant because his right to
specific performanqe if he is able to establish it could be

lost if he is unable to protect the interest claimed by means

of a caveat.

Mr Murphy on behalf of the first and second respond-
ents opposes the making of the order on three broad grounds.
Fiist, he submits that the description in the caveat itself
is insufficient and does not meet the requirements of s.138
as to the contents of the document. The trust interest re-
ferred to, he says, is not sufficieﬁtly clearly designated.

It could be referable to such an interest as an easement or

a profit a prendre.: Sécondly, he points out that the affidavit
of the.applicant does not disclose any caveatable interest at
all in respect of the interest which the second of the first-
naméd respondents, Mrs Hoyle, has in the land in question;
Thirdly, he points cut that exceptional circumstances are
required té justify the making of an order in térms of S.l49_

and he adverts to the fact that an earlier decision of my own,

Metcalfe & Ors. v. Skyline Holdings Limited (unreported) M.372/81,

Hamilton Registry, judgment 22 April, 1982 shows there has been

no reported case which counsel were able to find in this country
J

where the lodging of a second caveat had been permitted.




He refers to the statement in Adams on the‘Laﬁd Transfer Act

2r.d Ed. p.355, pa%a.de, where it is said that "except in very
exceptional circumstances no such order would be made: a
caveator who allows@his caveat to lapse must be deemed for
most practical purpdses to have abandoned his claim"”. Refer-

ence is there made to the decision in Howell v. The Union Bank

of Australia (Limited) [1888] 6 NZLR 507.

Mr Murphy also referred to a decision of the Supreme

Court in South Australia, Deanshaw V. Marshall [1978] 20 SASR 146

and the passage in the judgment of Mrs Justice Mitchell at

p.155, line 9.

I turn to consider these various arguments raised.
As regards the sufficiency of the document itself it nas to
be noted that s.138 requires that the caveator shall state
with sufficient certainty the nature of the estate ér interest
claimed by him. I had occasion to consider this aspect in the

judgment to which Mr Murphy has also referred, New Zealand

Mortgage Guarantee Co. Ltd. v. Pye [1979] 2 WZLR 188. In that

case I held that the draftsman of the caveat had not complied
with the reguirements of the section. It is to be noted, as 1
mentioned in the course of the argument, that Casey, J. in a

decision, Buddle v. Russell_(unreported) M.391/83 Auckland

Registry, judgment’24 August, 1983 held that the requirements
of the section were met in a case in which the estate or
interest sought to be protected was simply described as "by
virtuc; of a constructive trust between (the respondent) and

myself". As to thom words he said on p.3 of the judgment:



"llere the words used describe a situation which

is quite clear to anvbody reading the document;

Mr Buddle wants to protect whatever interest he

may have in the land as beneficiary undexr the

constructive trust alleged. Tt is of the same

character as that upheld in Peycher's case,

where the“huskend claimed simply 'as cestuil

que trust of which wmy wife ... is trustee'.”
The Judge in that case clearly considered that it was of somne
significance that the matter was one which arose between parties
in a close relationship and no doubt, therefore, where neither

would be under any misapprehensions as to the nature of the

claim that was being put forward.

It is, I agree, cleariy of importance that the
nature of the interest claimed should be clearly specified
in the caveat. This is a step which can be taken only‘on
the authority of the statutory provision and of course it
enables the caveator tc prevent another person dealing in

the ordinary way with his property.-

I concludé in this case, however, that the requirements
of s.138 are in all the circumstances sufficiently fulfilled.
The point that Mr Murphy makes as to the guantum of the inﬁerest
claimed is, I think, not really sustainable. The fact that the
caveat refers to a moiety claimed against each of the first
respondents makes it clear that the trust is alleged as against
the property as a whole, i.e. the fee simple. There is here
clearly no doubt in the nind of the first-named of the first
respondents as to the nature of the claim put forward. That,
I think, is evidenced by the fact, as mentioned by !Mr Manly,

. 4 .
that ‘he does not in his affidavit in opposition seek to traverse
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individually any of ‘the allegations that afe rut forward as
regar@s the various matters which were agreed bLetween the
parties or done in ghe course of the dealinys between them
with regard to this land.

As regards the question of whether or not an arguable
case is made out, Mr Murphy did not seek to contend *hat no
arguable case Qas shown on the affidavit of the applicant. As
his contention was limited to the point I have already referred
to as to there being no arguable case shown for any sustainable
interest in the share of the land of Mrs ﬁoyle which, he pointed
out, she could deal with as a registered proprietor guite
separately from her husband. Upon consideration, however,

I conclude that that really becomes just another one of the
matters which aré in dispute between the parties and would

call for determination in the proceedings which have been
commenced. As Mr Manly has cubnitted there are averments

in the applicant's affidavit which would'support an argument
that both the first respondents were in agreement as to the
creation of the trust or the undertaking to transfer the land
to the applicant in the manner which he alleges. He referred
in this regard to the statement in paragraph 9 of the affidavit
where reference is made to both the first respondents and like-
wise in paragraph 12 of the affidavit in question. There could,
of course, in any event; be argumént as to whether or not Mr
Hoyle in whatever he did was acting as an agent for Mrs Hoyle.
Those matters, however, are clearly in my view simply a part

of the contest which has to be resolved as regards questions

of fact in'issug and those matters ¢learly I am not called

upon to determine today.




It is indeed clear that the view has been taken that
an order under s.148 of the Act should only be made in except-
ional circumstances. Tt is to be noted that there is a recent
) &
instance, although unreported; of a case where an order under
this section has been made. in the decision to which I have

earlier referred, Metcalfe & Ors. V. Skyline Holdings Ltd.

(supra) I adverted on P.22 to a matter of Wigglesworth wv.

Mitri and Porter (unreported) 1:.1287/79 Auckland Registry,

judgment 12 October, 1979 where Chilwell, J. made an order
under this section in the particular circunstances which
arose in that case, these being that the applicant did not
succeed in obtaining a fixture for the hearing of his
application within the second period referred to in s.145.
This was, depending on the view taken of the matter, largely
his own fault or the fault of his solicitor but the case

was nevertheless treated as one where special circumstances

existed.

Notwithsténéing the fact that orders under this
section have been, it is true, seldom it seems made, the fact
remains that the section is in the statute ané the Ccurt must
exe%cise the discretion thereby conferred upon it if it con-
siders that circumstances exist which warrant that course.
Certainly,qin the present casec it is not, I thiﬁk appropriate
to refer to the matfer 4s one in which it could be said that the
éaveator must be deemed by recascn of the caveat being allowed
to lapse, to have abandoned his caveat. Clearly there was no
intention whatever to ébandon the caveat and it was only through

the last mifhute failure to sccure the filing of the papers in

e+
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time that the -lapse arose. In all the circumstances I think
that it is proper to regard this as a case where there are

very special circumstances justifying an order permitting a
&

second caveat to be registered. I think, however, tnhat the

order should certainly be made on terms, as Mr Murphy has

submitted.

The ViewAthat applications of this nature should be
regarded in the same kind of light as applications for intcerim
injunctions has been adopted on a number of occasions recently.

In Recent Law [1984] Part 1, page 34 there is a reference to an

unreported decision of Savage, J. Leather v. Church of the o

Nazarene M.857/83, Auckland Registry, judgment 12 August, 1983
where, according to the report, His Honour stated the principle

in this way in relation to an application under s.145:

"In my view, on the authorities, where the
caveator shows he has an arguable case or,

to put it another way, there is a serious
issue to be tried, the Court should ordinarily
extend the caveat until the conflicting claims
are determined in an action brought for that
purpose; but, further, in the light of

Eng Mee Yong v. Letchumanan {1980} AC 331,

the Court may in appropriate cases require

the caveator to give an undertaking as to
damages as a condition of the extension."

The applicant in this case, by taking the step of seeking to
prevent thé first respondents dealing with the land in any way
until his claim is disposed of, should in my view take the
risk of that being shown to have caused the first respondents'
loss if he should fail in his action. As Mr Murphy points out, *
there is of course the express power conferred by s.146 enabling
the'Court to award compensation where a caveat is shown to have

been lodged without reasonable cause. It was suggested that
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if a second caveat is authorised by the Court securify shouvld
be provided for as a copdition. I think, however, that the
situation is probably met by requiring from the applicant the
same form of undertgking as that which is given in relation

to applications for interim injunction.

The other conditions to which Mr Murphy referred as
appropriate if the Court should grant the leave sought, I think,
are certainly appropriate and should be imposed. There will
accordingly be an order in terms of s.148 requiring the District
Land.Registrar to receive a second caveat affecting the sane
estate and interest as that which was affected by the caveat
dated 21 February, 1984 registered against the land of the .
first respondents bul this order is made upon the following
conditions:

1) That the action commenced by the applicant in the
Auckland Registry of this Court under A.No.232/84
be prosecuted with all due diligence.

2) That opportuniéy is reserved to eithexr party to
apply further in the present proceedings.

3. That the applicant is required to execute an under-
taking to abide by the decision of this Court as to
any damages which the first respondents’' may show
they ﬁave sustained by reason of the second caveat
being registeréd against their title which they

should not have been compelled to sustain.

In addition, it is indeed, I think, appropriate that the costs
of thes% proceedings should be borne by the applicant who is

cleariy secking an indulgernce in respect of this second
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application wﬂich should net have been necessary had he
proceeded with propgr diligencez to make the necessary
application in times I fix the costs payable by the aéplicant
to the first respondents in the sum of $250, plus proper

disbursements.
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