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This is an applicatiun in terms of Rule 236 for an 

oroer tu se't aside a judgment, entercd by default and t.o rescind 

an injunction restraining the Defendant from infringing ce~tain 

Letters Pa'tent. 

The hist.ory of ,the matter is that the Plaintiffs I Hri t 

of Summons and Statement of Claim "lere 3erved on 'lIla Defrcmdan1:: 

on 21st December I 1983. The StatemGnt of CIC1.inl 2.11eyed 

infringements by the Defendant, of a pateni: f~r ;:\ gemy mower. 

'1'ha patent had been seal(Jd or. 25th July 1983, Laving been 

applied for in the name of the Second Plaintiff, but 



subsequen':':ly assigned to thc-o Firs't Plain'tiff. 'l'he Statement, 

of Claim \'7aS served along v;i ttl a letter from the Plaintiff's 

Patent Ati::orney and solicitor r Er. Hardie, v1hich stated r inter 

alia t "Please ensure tha:t your St:atement of Defence is filed 

within the normal time even if this rr:ay only be a general 

defence requiring subsequeni: amendment". 

The Defendant's solicitors received the Statement of 

Claim and Writ, together with Hr. Hardie's letter, on 22nd 

December, 1983. In terms of the Code of Civil Procedure, thc 

30 days for filing the Statemen't of Defence did not commence to 

run until after 20th cTanuary, 1984 and expired on 20th 

February, 1984. 

The Defendant's solicitor, Mr. Whiting, d~posed that 

he could not give attent,ion to the matter before 20th January 1 

1984. On that day he w:rote to Mr. McCabe, a Patent Attorney 

of T'Jellington, instructing him to conduct the defence. The 

letter placed Mr. McCabe directly in touch with the Defendant 

and also suggested a possible inspection of one of the gang 

mOvlers in mid February. On the same day r Mr. lyhi ting ",rote 

to Hr. Hardie advising tJ1at Hr. Hhiting had referred the 

matter to ["lr. HcCabe and seeking an extension of time until the 

end of March for filing the Statement of Defence. 'l'hereaf-te.r, 

the Defendant and Hr. r.1cCabe arranged a meeting in Wellington 

on 23rd Februnry, 1984 for i:he inspection of one of 1:he mmvers. 

On 22nd February, 1984 Mr. Hardie replied to Mr. Whiting 

advising that the Plaintiff refused any extension of time for 

the filing of the Stntement of Defence. Mr. Whiting replied 

to that letter on 24th February, 1984 suggesting that as the 
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action involved the sp0":!cialised topic of patent: law f Hr. 

Hardie should conmlUnicate directly ui th l'1r. I'1cCabe. On the 

same day f Hr. Hhi U.ng wrote t.o Hr. McCabe enclosing the letter 

from Hr. Hardie and suggesting 'chat a "pro forma" Statement 

of Defence should be filed. 

The next development. \Vas that on 28t.h February, 1984 

Mr. Whiting \vas served with an inter parte,s Notice of Hotion 

for ,Tudgn~ent by Default. Mr. vlhi·ting underst.ood that the 

date of 9th April, 1984 stated in the motion was only a 

provisional date (which it apparently vms, since the motion 

was not in fact heard until 30th April, 1984~ because the 

motion had stamped on it by the Court "This is not a definite 

date of hearing. If you wish to be heard D. Ready List 

application will be required before a firm fixture is given". 

Mr. Whiting deposed that he believed the motion \-lOuld not be given 

a firm fixture until the Plaintiff'z solicitor had at the least 

invi ted the Defendant's solic:L tor to sign a Ready List 

applica·tion. No Ready List application \,'as, hOvlever f sent to 

the Defendant or its solicitor. It also appears that Mr. 

McCabe did not take up Hr. Whiting's suggestion that a pro 

forma Statement of Defence should be filed and it was not until 

20th June., 1984 that 1'1!:'. vJhiting received from rv::r. McCabe a 

St.a·Lement of Defence, Counter--claim and Particulars of Objection 

\-lhic11 he arranged to have presented for filing- on 27th June, 

1984 (the document was served on the same date). 

On 4t.h July, 1984, hovlever, a copy of a default 

judgment dated 30th Ap!:'il, 1984 VIas served at the Defendant's 

r0gistered office. '1'he default' judgment was promptly given to 
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Hr. vlhit:ing \vho, on 12th >.July, 1984, filed the present motion 

to set aside the juc19ment. 

'l'here are at least t:,vo relatively recent reported 

decisions \vhere the relevant principles have been discussed. 

The first is the ded,si0!1 of Greig, J. in Q' Shannessy ~ 

Dasun Hair,Desiqners Lt.9._ (1980) 2 N.Z.L.R., 652. The second 

is the decision of the Court of Appeal in H.us.E.~!~_~~~ (1983) 

N.Z.L.R., 654 •. Counsel for both parties accepted that the 

principles enunciated in the latter decision, ,,;"hich related 

to an application under Rule 265, are equally applicable Jco an 

application under Rule 236. For present purposes, it is 

sufficient to refer to the headnote of the decision which 

summarises the la\v as follmvs:-

"'I'he discret;ion given to t.he Court of a Judge by 
11..265 of the Code of Civil Procedure to set 
aside a j 11dg1llent that has been obtained by 
default is unrestricted, apart from the time 
limit stated in the H.ule within ,\'1hich the 
application must be brought. The test against 
which an application should be considered is 
whether it is just in all the circumstances 
to set aside the judgment. Considera:tions such 
as whether the defendant's failure to appear 
was excusable, whether the defendant had a 
substantial ground of defence, whether the 
plaintiff would suffer irreparable injury if 
the judgment was set aside, should not be 
treated as rules of law." 

The Defendant filed B. m1.1'nber of affidavits in support 

of the :motion to set aside judgment: and in response, the 

Plai11tiff filed a lengtl'lY affidavit from Mr. Whimp, who is tIle 

~econd Plaintiff a~d a director of the First Plaintiff. 

In his submissions on behalf of the Defendant, 1'1r. 

Finnigan, \'lho was instructed purely for the purposes of this 

motion, submitted that the delay is explicable and excusable, 
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that the Defendant's pleadings and affidavits disclose a 

substantive ground of defE:nce (including a Count:er-clairn for 

revocation of the patent) and that there is no real prejudice 

or irreparable injury to the Plaintiffs if the judgment is 

set aside in as much as the Plaintiff:; areable to be compensated 

in damages and costs if the defence is unsuccessful. 

All those grounds viere strongly disputed by Mr. Hardie 

for the Plaintiffs who made lengthy submissions ·on each aspect 

of the argument put forward by Mr. Finnigan. In several 

respects it is unnecessary to refer to the detailed submissions 

made by Mr. Hardie because they were not disputed by Hr. 

Finnigan. Horeover, an. urgent decisior: is required because 

the injunction has, according to the affidavits, virtually 

brought the Defendant's business to a standstill. I will 

therefore endeavour to deal only ,.vi th -those issues \vhich are 

seriously in dispute. 

1. Whether the delay was explicable and excusable. 

On this aspect of the argumen':: Nr. I'inniga;:} did not 

suggest that the judgment was irregularly obtained and.r 

accept tae submission made by Mr. Hardie thai: ~:he -.:-elevant 

Rules of the Code were complied with. Inaeed. it may well be 

that the Motion should not have been stamped with the notice 

sta.tir:.g that a Ready List appJicat.icn ,,,,ould b8 requir'?d before 

a firm fixture \-vas given. 

Hr. Hardie st:r.:OD91y cri·tL::ised Hr. W}-).ii:i.ng and Hr. 

McCabe for ignoring the requests for a defel'.ce and -I.:he warning 

that the Defendani: was :':equired to act -cimcollsly. He also 

submii:ted that it Vias very doubtful that Mr. r1cCa.be required 
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the length of time that was taken to prepC\re the Stai:enKmt of 

Defence or needed to conrluct the research specified in his 

affidavit. Mr. Hardie suggest8d that there was a real lack 

of candour in Mr. HcCabe's affidavit. For my part, I think 

Mr. HcCabe was un\"ise to ignore the suggestion made by Mr. 

Whiting -that he should file a defence. Moreover, the safe 

course was clearly to move for em extension of time if a 

defence was not to be filed. I consider, however, that I 

should take into account in "ehe Defendant's favour i:hat the 

effect of the notice stamped on the motion for default judgment 

was to lull both Hr. Whiting and Mr. HcCabe .1.11i:o a false sellse 

of security that: t.here was still time to complete any research 

necessary for a full Statement of Defence and file it. I 

also consider it -to be relevant that the Defendant, although 

obliged in these proceedings to accept responsibility for the 

actions of its advisers, acted promptly at all stages. This 

is not a case of a Defendant ignoring, or going to sleep on, or 

wilfully disregarding its obligations. On balance, and taking 

account of all the relevant facts, I have reached the 

conclusion that the Defendant's delay should be accepted as 

explicable and excusable in all the circumstHnces. 

2. lvhether there is a substantia] grol:.rlc of defence. 

Hr. Hardie devoted particular at-tent:~on ::0 t,his aspect 

of the case and exhaustively conside~2d each particular of 

objection specified in the Defendant's Counter-claim. In 

~ssence, his submission was that all the alleged particulars 

of objection to the Plaintiff's patent had been ruled upon and 

rejected either by the ll.ssistant Commissioner of PaLents (in 

two applications for letters p~tent) or by Chilwell, J. (in 

proceedings for breach of cor..f idcnce between TAT.. I'Jilimp, the 



Defendant and others). On that basis Mr. Hardie submitted 

there \-laS no realistic challce of the defence succeeding. 

Hr. Hardie further con-tended that any of the qrounds of 

objection not already ruled upon had been inadequately 

particulad_sed in t_srws bo'ch of the Patents Rules, 1956 and 

the Code of Civil Procedure, and that there was also 

insufficient evidence in the affidavits to establish those 

grounds. 

Althouqh I am satisfied that the Statement of Defence 

and Counter-olaim provided inadequate particulars of many of 

the objection3 to the patent, and although I also accept that 

in some respects the affidavits supporting 1:he Notion a:ce 

deficient;, I am at the end of the day of the view the Defe,1dant 

has put forward sufficient to establish that it has a grow1d 

of defence. Without much fuller evidence and cross-examination 

it is impossible to say how substantial the defence may prove 

to be, but I am not prepared to say that decisions of the 

Assistant Commissioner of Patents reached on affidavit 

evidence in proceedings in vvhich the Defenda_nt ',vas not a 

party (although declarations were filed on behalf of the 

Defendant) and ,'lithout submissions from Ccunsel, should be 

accepted as definitively excluding any jefe~ce. It appears 

that v,hat happened ,vas -that the original objector to the 

patent decided to enter into a license agreement an6 did not 

ul timately pursue the ol:Jj ectioJ;l \vi th vigor. In those 

.circumstances, the Assistant Commissioner of Patents still 

had to determi.ne the issues, but on evide::1ce w;-'ich may not 

have been complete and vlithout the benefit of a::::-<Jument. It 

is no disrespec·t to the viev! which he reached to say that it 

may be possible for the Defenda~t to obtain a diff~rent 
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outcome in the present proceedin9s once full evidence and 

argument is heard, particularly bea::::ing in mind tha't on 1:he 

crucial issue of prior use or working, the Assistant 

Commissioner of Patents relied on the provisions of Section 60(3) 

of the Patents Act, 1953 (whereas the Defendant allegeS that the 

mm'ler \"0.8 being tri aIled for purposes of sale). Similarly, I 

do not consider the conclusions reached by Chilvlell f J. in i::l"e 

breach of confidence actj,on can be regarded as definitive 

against the Defendant ,,,hen the learned Judge was not required 

to determine the valid! ty of the patent. Alt:.hough I am not 

convinced the Defendant has a strong case, I consider on the 

evidence before me 'chat there are arguable grounds of defence 

which the Defendant. is able to put fonvo.rd. 

3. Prejudice or irreparable injury to the Plaintiff. 

In this respect Mr. Hardie's principal contentions 

were that the Defendant was virtually insolvent and unable to 

satisfy any judgment and further, that if the injunction is 

rescinded the Defendant will continue to manufacture and sell 

mowers without having the ability to meet any damages in 

relation thereto. The pxtent to which those considerations 

are relevant on a motion under Hule 236 may, to some exten'c, 

be debatable. The DefendClnl:, however, filed an affidavit j)y 

it.s Secretary, Mr. Byers, who is a chartered accountant. That 

affidavi i:, if correct I establishes that the Defendant IS assei:s 

exceed its liabilities by something over $300,000. '.['he 

contents of the affidavit were disputed by Nr. Whimp in his 

affidavi t largely I hm'leve:c I on the basis of hearsay evidencl~, 

it oeing impracticable to obtain better evidence in the time 

0.vc.ilable. Mr. Finnigan also, at the conclusion of the heari,lg, 
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tende)~'ed a memorandum ,\Thieh I t,hought it: preferable not to 

read. It,does nevertheless appeRr that in at least one respect 

Hr. Byers incorrectly sta-t:ed the liabilities I because there is 

a swu of $8" 000 r plus costs and interes't at 11% for some 6~ 

years, owing in respect of the breach of confidence judgment. 

Apparently the costs have not yet been agreed (they having 

been reserved) and there is also a claim for a set-off. 

Apart, however, from that omission, I do not think I can place 

any weight on the hearsay evidence in the light ,of Mr. Byers' 

5\<1orn evidence. 

On the available evidence, it seems that the Defendant 

has adequate assei:.:s from whiGh to meet any damages and costs 

in this aotion, the Plaintiff's without prejudice estimate of 

the likely damages being $60,000. If therefore, do not 

consider that any serious ground of prejudice has been made 

out. I also note thai: this presurtlably was the Plaintiffs' 

original vie'\" otherwise the:y 'iv-auld, at the out.set, have applied 

for an interim injunction. In addition to the likelihood that 

damages will be able to be paid by the Defendant, account 

should perhaps also be taken of the effect on the Defendant of 

the injunction, since it is alleged that the injunction has 

virtually stopped the Defendant's remaining business (a good 

part of the business having already fallen away because of 

the closure of the IZm1aka\<1C'. Dairy Factory) . 

Applying the principles en"C<11.ciated by i.:he Court of 

Appeal in Russell v. Cox (supra), to the above firldings and 

bearinS,l in mind that the Court.' s discretion ~eSllin,,:s a 

de'termination of what is jus·t in allth3 circur:lst-,arcces, I 
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consider this is a proper case in which to set aside the 

judgment by default and to rescind the interim injunction. 

Ii: remains -to cons:Lder the terms upon which this 

should be done. l-'ir, Hardie sl1ggest:ed a number cf possible 

terms, some of which I consider to be outside any jurisdiction 

which I can appropriately exercise. I consider, however, that 

the following conditions should be imposed: 

1. The Defendant to file its Stai:ement of Defel'lce. a.nd 

Count:er--claim giving full part_iculars CIS required by 

the Pai:ents Rules and the Code of Civil Proced.ure, wi tl-:.in 

21 days of the dat:e he n;o f • I note that Hr. Hardie in 

his submissions specified the particulars the Plaintiffs 

properly require. 

2. The Defendant to file its affi(~avit of documents within 

28 days hereof. 

3. The Defendant there.after to comply \-lith all Rules of 

Court and to co-operate fully in dealing promptly with 

any further interlocutory matters, including 

interrogatories or any application for a priority fixture. 

4. The Defendan-t to pay to the Plaintiff' s sclici tors -vli thin 

28 days, t.he costs of obtaining the defa\ll1: judgment and 

the costs of this application which I fix at the total 

sum of $1 f 500 plus disbursements as fixed by the Regis'cra.r. 

Those costs are substantially less than the Plaintiff's 

Counsel states have been incurred by the Plaintiff, but 

in my vie"\<7, represent a maximum figure bearing in mind 

all the circumstances. 

I also contemplated making an order that the 

Defendant pay to the Plaintiff,· Hr. I'lhimp,' or c:t least pay 
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into Court, tbe damages of $8,000 plus the outstanding interest 

awarded in ·the bl.'each of confidence actions No. A.l05/75 and 

No. A.107/75. Although the extent of the Court's discretion 

is undefined in an application of this nature, I had some 

concern tha"'.: I should not make an order \<{hich exceeded the 

Court's proper powers. In the event, I inquired from Mr. 

Finnigan whether his client was prepared to undertake to 

pay the damages of $8,000 plus the outstanding interest into 

Cou:ct. Hr. Pinnigan inforrned me that the Defendant vlas 

prepared ·to gi ve an undertaking to do so wi th.in 28 days. 

The undertaking WEtS given by the Defendan·t on -;::11e basis 

1:hat t.he moneys paid into Cour-c may, ,v-i'ch 1:he agreement of 

the parties, be deposited by the Hegistrar in an interest 

bearing account pending payment. out, and on the further 

basis that liberty is reserved to either party to apply to 

the Court on n6tic8 for the moneys to be paid out. In view 

of the undertaking given by the Defendant, I do not need to 

consider whether a condition concerning payment of the 

breach of confidence judgment should be included as a term 

of this decision. 

There will accoidingly be an order setting aside the 

judgment and all related orders and rescinding the interim 

injl1nction upon the abovementioned four conditions. The 

order must come into force for'chwi th because of the need 1.:.0 

terminate the injunction. The Defendant should, hm,yever r 

·appreciate that arq default in observing the terms cf the 

order \ViII be vie,,,ed seriously by the Court. 

Solicitors: 
Chapman Tripp, vJhangarei f for Plaintiffs. 
Connell Lamb Gerard & Co., Whangarei, for Defendant. 


