COURT OF NEW ZEALAND

- AUCKLAND REGISTRY

A. 539/83

) BETWEEN M.E. TORBETT LIMITED
; :
FIRST PLAINTIFF
ol
Lol LAY A ND MURRAY EDWARD TORBETT
SECOND PLAINTIFF
‘&N{$ﬂﬁ ,
A ND KEIRLOR MOTELS LIMITED
@YX
M»,;,.gf*ﬁ EIRST DEFENDANT
Wi
" A ND HOWARD GASKIN
) SECOND DEFENDANT
Judgment: %O M ai] s 'quL
Hearing: 13, 14, 15 and 16 March 1984
Counsel: P.T. Finnigan for Plaintiffs

M.W. Vickerman for Defendants

JUDGMENT OF CASEY J.

In this acticn the Plaintiffs claim damages from
the Defendants for misrepresentation over the sale of a coffee
lounge to the First Plaintiff in March 1983 for a total of
$115,000, including $47,000 goodwill and $10,000 (subject to

adjustment) for stoc

%

As part of the business and run in

conjunction with the coffee lounge was a small stationery bar

which dealt mainly in greeting cards and cigarettes. The

price was to be paid by a deposit of $10,000, with $65,000 in
cash on possession and the balance of $40,000 secured by a first
debenture to Mr Gaskin for one year at 1B percent. M.E. Torbett
Limited took over the business on 18th April 1983 with Mr Torbett

in charge. EHe clained that a number of misrepresentations were

made to him during the negotiations leading up to the sale and
‘these are pleaded ac follows:-—

"a) That the stationary card bar business had an

average turnov
$1,000.00 per

er of $1,000.00 per week and averaged
weex over the preceding 21 weeks.
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b) That the stationery card bar business on an average
turnover of $1,000.00 per week made a gross profit of
33%, that is $333.00 per week.

¢) That thé coffee lounge, on an average turnover of
$3,911.00 per week made a gross profit of 60%, that
is $2,400.00 per week.

d) That the defendants were taking $1,500 to $1,700
pexr week nett profit from the‘combined businesses.

e} That the overheads per week totélled $1,550.00
for the combined businesses,"

In addition the Plaintiffs allege breach of warranties in the
agreement in respect of the same turnover.

After a number of‘vicissitudes described in his
evidence} Mr Torbett eventually resold the business for $103,500
in November 1983 and his accountant (Mr Ross) calculated the
capital and other losses incurred by the Plaintiff company at
$46,899, There are alternative causes of action in fraud,
breach of warranty, negligent misrepresentation and s.6 of the
Contractual Remedies Act, 1979, and various prayers for relief.
The allegations giving rise to any such liability are denied
by the Defendants. In addition $3,443 is sought as an over-
paymeﬁt of stock which is not disputed, and there is a minor
claim of $241 for repairs to plant.

Mr Torbett was introduced to this business by Mr
Lambert, a real estate agent familiar with it and indeed a man
of wide experience in this field. He had been involved in five
or six previous sales. Mr Torbett had sold.a motel and was
looking for ancther avenue of investment and income, while Mr
Gaskin (Director of Keirlor Motels Limited) had been running
the business since his company purchased it in December 1981.
I am satisfied that he was in deep financial trouble - either

from over-commitment or poor management - and was being pressed
b

-for repayment of a debenture to his vendor. Mr Lambert knew

he could not refinance, but was not aware of the more immediate
financial problems faced by the' vendor. He suggested to Mr
Torbett that he could get the place at a favourable price with

prospects of a good capital gain under proper management, The
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latter was certainly interested and there was a meeting between
him, Mr Lambert and Mr Gaskin in the coffee lounge where they
discussed details’of the business for which the asking price was
$145,000, although Mr Lambert had indicated that he could
pProbably get it for $125,000.

Not surprisingly, their recollections varied but
I am satisfied that Mr Lambert's evidence provided a good -
account of what took place. I should mention at this stage
that Mr Finnigan attacked his credibility on the basis of comment
made by another Judge in an earlier case in which he had appeared
as a witness, My own impression gave me no reason to doubt
his sincerity, although there were instances where I think he
relied too readily upon a faulty memory. I also found his
comments helpful about general pPractice and expectations in this
field, based on his experience of many vyears. What came through
very clearly on his evidence - and to a lesser extent from Mr
Gaskin's - was the absence of any reliable accounting records
on which to base an informed commercial judgment. He pointed

~ out that people tend +o buy and sell these businesses-quickly

because the work is very demanding. Accounts are prepared for
tax purposes only and there is seldom a continous trading record
demonstrating a full history of the enterprise. Furthermore,
the almost universal practice of "skimming" part of the takings
for private use without putting them through books adds an area
of guesswork to the recorded sales, He said his practice was

to check the takings record for a period to calculate a weekly

‘average (which could fluctuate Seasonally) and he would then adgd

a "skimming" allowance. In Mr Gaskin's case he thought $150
per week would be appropriate, based on his likely domestic needs.

When he came to the meeting with Mr Torbett, Mr
Lambert had the weekly turnover figures from Mr Gaskin, and he
settled down to a calculation of the likely net return. The
first step was to determine the gross profit (i.e, sales less
cost of materials) and in line with similar businesses he =
thought this would be about 60 ﬁercent for the coffee lounge and
Mr Gaskin concurred. I accept Mr Gaskin's account (supported
by Mr Torbett) that Mr, Lambert suggested a figure of 33 percent
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figure could vary from week to week, pafticularly at peak
seasons, and g figure of $750 to $800 - "say $750" was inserted,
The total weekly expenses came to $1,535 leaving about $1,200

surplus per week from which, of course, would have to be paid
interest on finance, However, this was g healthy result and
I can well believe Mr Torbett when he said he was "as keen as
mustard" over this figure. He said Mr Gaskin told him he

Mr Lambert's immediate and forthright reaction in
Cross—-examination wasg that the business could not stangd anything
like $300 to $500 extra per week, and while he confirmed there
was a discussion on this point, he aig not recall Mr Gaskin
mentioning these amounts, He explained how he fixed the
figure of $150 ag a4 reasonable estimate of his private takings,
From the analysis of takings, recordegd cash payments ang bankings
made by Mr Eliot (a Charteregq Accountant called by Mr Gaskin) it
is obvious that he did take substantial amounts, which could have

these were useg for ordinary business’expenses, €.4. nis son's
wages of $115 per week, It is'impossible to determine how much
of these payments came from unrecorded takings, I think Mr f
Gaskin had no real idea how much he took in this manner each week
and I believe he simply seized on Mr Lambert's calculation of
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up to $150 as a likely figure, and saig he put up to that anount
aside under his system of failing to enter the takings after
3.30 p.m. on normal week days, I think this is the nearest I

Corresponding increase in the net weekly profits. Although Mr
Finnigan submitted that Mr Gaskin was also understating the daily
takings which he actually chose to record, I cannot see why he
should want to do this when he was achieving a like result by
the simple method he described of Suppressing takings after
3.30 p.m. The entries he made in the takings book appear to

be a proper and consistent record of those transactions which he
did enter, and I accept his evidence to the effect that it is a
true account of'them. It follows that the warranted turnover
figures in the agreement were substantially correct - indeed, by
reason of the suppresseg takings, they were understated,

There is no argument about Mr Lambert's figure of
60 percent gross profit for the coffee lounge, However, Mr
Torbett thought his 33 percent for the stationery bar was over-
optimistic, I think he believed this part of the business had
not been run to its full potential and Mr Lambert mentioned his
ideas of building it up and then selling it off as 3 separate
unit to make a capital gain if he could do so,. The former was
guided by the 35 percent achieved by the previous owner, and
Mr Eliot told me that the actual gross profit made by the
business over a twelve month period was within $2,000 of the
fiqure produced by Mr Lambert's pPercentages, It must also be
remembered that the 21 weeks on which Mr Gaskin's average takings
Were based included the August and Christmas holigay periods,
recognised as the best trading time. Taking all this into
account I accept that the estimates of gross profit were fairly

"stated and substantial@rcorrgct.

Fowever, the position is'different with the wages
cstimate of $750 +to $800. Mr Torbett said he was not given
access to wage records, although he was able to see those for
the banking, He leafht from Mr Gaskin that the business might
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have been over-staffed as there was one employee away sick and
another had been Faken on temporarily and was still there. The
wages figure which Mr Lambert wrote down in their preliminary
discussions is now clearly seen to exclude P.A.Y. E., but this
was never stated to Mr Torbett, nor was any additional figure
'for the monthly payments of that tax inserted in the list,
although the proportionate flgures for other periodic payments
like rent and rates were included. Mr'Lambert.suggested that
the purchaser knew all about this, and said he went to some
pains to list the hours worked by each employee so that Mr
Torbett could make his own calculations at the award rate of
$4.32 per hour. However, the list Mr Lambert pointed to is
bracketted by the figure 750/800, which hardly supports his
evidence on this point; instead, it lends weight to Mr Torbett's
belief that this was the figure for gross weekly wages -
precisely what one would expect in calculations of this sort

to arrive at a weekly net profit.

The list did not include the "Thursday gifls"
engaged on that late night, nor did it include the wages for
the son, which came straight out of the till. Mr Gaskin says
the buyer was given the opportunity to look at the P.A.Y.E.
book and could easily have ascertained the true position. I
must say he seemed vague in his recollections on +this pomnt and
he certainly took no active steps to go through the books and
point out or discuss these matters. 1. prefer Mr Torbett's
evidence on this aspect. Understandably, he was anxious to
ensure the financial information was correct and that concern
was shared by his solicitor, who inserted a warranty c¢lause in
the offer to the effect that the outgoings had averaged no more
than $1,505 per week during the pasi 21 weeks. Mr Gaskin would
not give this, but after a further approach from Mr Torbett he
made some minor amendments to Mr Lambert's list of figures and
‘certified them as being corxrect "within $100 for each item on
an annual basis for the past twelve months”. This was the .
best the purchaser could get, and the list still included
$750 to $800 for wages.

-
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When he took over, Mr Gaskin stayed with him for
the week and arranged payment of the wages due that'Wednesday.
It was agreed that he should be responsible for three-fifths
and Mr Torbett for two~fifths and he gave the latter a
calculation covering his share, which again was simply of the
net wages he paid the staff. Mr Torbett said he was hever
shown the calculations Mr Gaskin made for his own share and
therefore had nothing to alert him to the true position until
he came to pay the full wages in the Succeeding ‘weeks. The
gross figure came to something like $1,200 ang he immediately
exXpressed his concern to Mr Gaskin, who Seems to have brushed
it aside. The matter was raisegd by his solicitors in a letter
to the other side on 4th May 1983, The only response came in
a telephone conversation in which Miss Sibbald passed on Mr
Gaskin's advice that the figures he gave were net and did not
include P.A.Y.E. and other charges, nor the %100 that he paid
himself. I accept Mr Torbett's evidence on this point and
find that in jits context the estimate of wages amounted to a
Tepresentation of the fyl1 weekly liability. Mr Gaskin's
deliberate action in certifying it as pPart of the total weekly
overheads effectively answers his Counsel's submission that this
was a simple misunderstanding by Mr Torbett of a statement
about net wages only. The true wages were therefore under-
stated by some $400 to $450 per week. There is no evidence
Suggesting that the other items in the list bPrepared by Mr
Lambert and Subsequently certified by Mr Gaskin were seriously
astray.

Mr Torbett's expectations ahou: the business were
disappointed. 'During the 32 weeks he ran it the sales from the

$433 compared with the tﬁrnover figures supplied by Mr Gaskin.
However, as I have indicated, this perisag covered the slacker
~time of the Year over the winter ang omitted the very profitable !
Christmas trading which, for example, had a dramatic impact on
the sale of greeting cards. A further complication was the
staff problems Mr Tbrbett encountered {to which I wilil make

further reference) and their effect on the atmecsphere of the

coffee lounge may have caused a crop in patronage, There is not
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enough in these figures to lead me to question the accuracy of
Mr Gaskin's warranted turnover or to conclude that he is

responsible for an& discrepancy.

Shortly after he took over, Mr Torbett attempted to
reduce working hours and to dispense with an employee and he
ran into increasing opposition, culminating in a strike with
picketing by the staff and the distribution of a pamphlet to
the public. The outcome of conciliation pProceedings was the
appointment of Mr Robinson as manager for six weeks at a fee of
$200 per week to report on the profitability of the business
and the need to reduce staff. He gave evidence and suggested
that the enterprise appeared tb be over-staffed. Mr Torbett
lays all these troubles at Mr Gaskin's door and says that if
he had not understated the wages so drastically, he would not
have been forced to take these steps in an effort to maintain
profitability. However, the evidence suggests that he already
knew the business was over-staffed and Mr Robinson said this
was what Mr Torbett told him when he assumed control about
August. I also gained the impression that he felt Mr Torbett
may not have been 'as personally involved in the running of the
business as he (Mr Robinson) was accustomed to. I think it

igbure speculation to blame Mr Gaskin for these staff difficulties

in the face of reductions which I am satisfied that Mr Torbett
was planning in any event. There are also obvious matters like
personality djfferences and the ability to relate to and control
staff which would make it quite unsafe to accept the Plalntlff'

submissions on this as spect.,

Tﬁé upshot of all these difficulties was that
Mr Torbett decided he had had enough and put the place on the
market at $110,000 about Cctober, giving it to two agents, one
of whom was Mr Lambert. It was eventually sold for a total of

.%103,500 cash on 1lth November 1583 and although there was some

crltlclsm of the price, I am satisfied that it was a reasonable
one in all the circumstances. . Mr Lambert thought he should ~
have waited until after the Christmas'holiday period but when
one considers that this was all-cash offer negotiated up from
the original figure of $90,C00, and thgt the buyer was the only
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prospect who appears to have displayed any interest in the
business, I think Mr Torbett would have besen foolish to turn it

down., On top of everything else, he had to contemplate the
menacing possibility of MacDonald's opening up virtually next
door, These proceedings had been issued in June and he was

careful to consult his solicitors and acted on their advice
in accepting the offer.

I am not prepared to hold that the .difference betwe
what he paid and what he received for the business (%$6,500) and
the agent's commission are capital losses resulting from the
Defendants' misrepresentations., What emerged with total
clarity out of the financial confusion in this case was the
fact that traditional methods of assessing goodwill for these
enterprises have no practical relevance in the market. The
goodwill figurehinserted in these agreements represents the
balance above that allocated to plant and equipment, and is
usually fixed to meet the wishes of the parties' accounting or
legal advisors. The professional witnesses made it gquite clear
that the price depends entirely on what a vendor thinks he can
make of the business, usually in the knowledge that there are nc

- proper accounting records, and that most buyers intend to turn
it over at a hopeful capi£a1 gain in a relatively short time,

Mr Ross used the term "amazed" at what people will pay, and

felt that on any normal commercial basis there was no goodwill
at all. I have mentioned a number of factors which led me to
believe the sale price was reasonable,_énd it is also relevant
that the business was in the middle of the price freeze which
may well have affected profit margins on some items. Looking
at all this, T am not prepared to say that the difference of
$6,000-0odd was due to anything other than the normal fluctuation

one could expect in the market at the time of sale for businesse
of this type.

I agree with Mr Vickerman that the representations
about turnover and gross profit_appligd only to the previous 21
weeks and were not intended nor understood to be representations
or warranties about what the business would achieve in the futur
and Mr Finnigan ¢&id not dispute this, It would be quite

unreasonable of any purchaser to expect otherwise, having regard
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to the differences in experience and individual effort which
each new proprietor can put into such a business, and its
dependence on his buying and organisatiocnal skills, Each buyer
hopes to do better than his predecessor and Mr Torbett was no
exception. As I have just explained, I cannot hold Mr Gaskin
responsible for his results in these areas of turnover and grosc
profit or for the slight drop in sale price. However, I regarc
the understatement of wages as being more than a representation
of past history; implicit in the figure for wages certified by
Mr Gaskin was the assertion that this item would continue at
that level if the business was run in the same way and with the
same staff, and if (as turned out) there was no wage increase
affecting it. Mr Torbett's legitimate exéectation of a net
return based on the figure given to him was gquite clearly
frustrated. He did take s8teps to reduce the staff. I accept
Mr Ross' calculation of $375 per week as the resulting reduction
of the net figure he could otherwise have expected from the gros
profit if this representation had been true. Mr Ross arfived
at a total of $12,322 under this heading for the period of nearl
33 weeks that Mr Torbett ran the business.

Notwithstanding the numerous causes of action
alleged by the Plaintiffs, I agree with Mr Vickerman that this
case is covered by s.6 of the Contractual Remedies Act, 1979
and the First Plaintiff, having been induced to enter into the
contract by the misrepresentation about wages is entitled to
damages from the vendor company "in the same manner and to the
same extent as if the representation were a term of the contract
that had been broken". The sale agreement contained the commoxn
exclusion clause to the effect that the purchaser acknowledged
inspecting the assets and records and relied solely on his own
judgment and not upon any representation or warranty made by
the vendor or his agent. It does not apply to fraud, and

_even if I had not made such a finding against Mr Gaskin later

in this judgment, this would have been an appropriate case for
the application of s.4(l) of the Act., Subsection (c) excludes
the operation of this clause unless the Court considers it is
fair and reasonable that its provision should be conclusive

between the parties “"having regard to all the circumstances of
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the case, including the subject matter and value of the trans-
actions, the respective bargaining strength of the parties,
and the question whether any party was represented or advised
by a solicitor at the time of the negotiations or at any other
relevant time."

The subject matter was important and there was a
large amount of money involved. Although it is clear that Mr
Gaskin had to sell because of his personal financial problems,
the account I heard of the negotiations does not lead me to
believe he was under any disadvantage; in any event these
problems could furnish no justification for what I can only
conclude was a quite deliberate misrepresentation of the wages
paid. Both parties had solicitors acting for them, but this
did not help Mr- Torbett because he was unable to get Mr Gaskin':
agreement to the warranty his solicitor wanted, and they had to
be satisfied with Mr Gaskin's certificate. In my view this is
precisely the type of case that the Contractual Remedies Act wa:
intended to cover and in all the circumstances I am satisfied i
would be unjust for the First Defendant to rely on the exclusio
clause in the contract. The First Plaintiff is therefore
entitled to have damages assessed on a contractual basis for the
failure of the business to achieve the net result which could
have been expected if the representation had been true.

In his calculations Mr Ross allowed for the
reduction in wages resulting from the changes in staff and
working hours actually made by Mr Torbett, who was thereby
acting responsibly to mitigate the loss. But it is apparent
that even as late as August Mr Robinson thought there could
have been a further reduction in hours. The almost
unprecedented experience of a strike and picketing points to a
total breakdown in Mr Torbett's staff relations and must have

- made it difficult - if not impossible ~ for him to take full

remedial action, some of which he saw as necessary even before
h2 assumed control. I think some allowance from Mr Ross' total
is indicated to take into account these problems generated by
Mr Torbett and which were not experienced by Mr Gaskin, or by

Mr Robinson in the lafter's short tenure. I therefore propose
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discounting his figures and award damages of $11,000 to the
First Plaintiff. I find the small claim for repairs to the
milk shake machine and steriliser proved. The former broke
down on the first day Mr Torbett took over, while repairs to
the latter were needed to comply with Health Department
requirements only a few days later. Neither could have been
in the state warranted in the "agreement, and I allow the agreed
amount of $220,

Although Mr Torbett was joined as a Second Plaintii
I cannot see how the benefit expected if the representation had
been true could have been passed to him as a shareholder in the
company, which in its accounts for the period showed a loss of
over 516,000, after ‘allowing for $15,000 paid to him as
Director's salary. This brings me to Mr Gaskin's position as
Second Defendant. He is sued'only as agent, and s.6(l) of the
Contractual Remedies Act would not appear relevant to his
position, since it deals with the parties.to the contract,
I am satisfied that his certified understatement of wages was
a deliberate falsehood; at the very least it was a reckless
assertion and in either case amounts to fraud. The measure
of damages against him would normally be the difference:in the
value of the business. As I have already held that the small
drop in resale price was not attributable tc the Defendants'
conduct, this prima facie measure of damages in tort would be
inapplicable. Counsel did not distinguish between the
liability of Mr Gaskin and that of his company, and argued the
case as if it was the same. However, Mr Finnigan referred me
to an unreported judgment of Speight J. (Hemmingway v. Strom
and Graham Auckland A.1825/79; 15th April 1983) dealing with a
fraudulent misrepresentation about turnover in a business sale.
After considering a number of cases, including povle v, Olby Ltd
(1969) 2 OB 158 in which the question of consequential loss

- was also discussed, he felt justified in allewing trauding

losses as "actual damage directly flowing from the Lraud", _

and the same situation prevails here. as I have noted, the  *
First Plaintiff's loss was $16,000, éfter allowing for the
Director's salary of $15,000. I think the latter is too high
having regard to the aActual performance of the business and,
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for the purpose of assessing damages, should be reduced to a
more realistic f;gure. After doipg s0, and taking the broad
approach usually adopted in tort damages, I think Mr Gaskin
could be held fairly responsible for the same loss in tort as
the damages his company is liable for in contract. Such a
result accords with the approach taken by Counsel in not
differentiating between their respective liabilities.
However, I do not see how he can be liable for the small item
of repairs 15 the plant.

There will be judgment for the First Plaintiff

‘against both Defendants for $11,000 together with scale costs,

plus disbursements and witnesses' expenses to Pe fixed, anad

I allow three extra days at $300 each. It will have judgment
against the First Defendant only for the additicnal $220,
Counsel were agreed that no judgment was neceséary fqr the

Gy

overpaid stock.

Snlizitors:

J.T.H. Buxton, Auckland, for Plaintiffs
Keegan Alexander Tedcastle & Friedlander, Auckland, for
befencants '
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enciigh in these figures to lead me to question the accuracy of
My Gaskin's warranted turnover or to ¢onclude that he is

résponsiblée for any discrepancy.

Shortly after he took over, Mr Torbett attempted to
reduce working hours and to dispénse with an employee and he
yan into increasing oppcesition, culminating in a strike with
picketing by the staff and the digtribution of a pamphlet to
the public. Phe outcome of conciliation proceedings was the
appointment of Mr Robinson as manager for six weeks at a fee of
§260 per week to report on the profitability of the business
and the need to reduce staff. He gave evidence and suggested
that the enterprise appeared td be over-staffed. My Torbett
lays all these troubles at Mr Gaskin's door and says that if
he had not understated the wages so drastically, he would not
have been forced to take these steps in an effort to maintain
profitability. However, the evidence suggests that he already
knew the business was over-staffed and Mr Robinson said this
was what Mr Torbett told him when he assumed control about
August. T also gained the .impression that he felt Mr Torbett
may not have been ‘as personally involved in the running of the
business as he (Mr Robinson) was accustomed to. I think it
1$bure speculation to blame Mr Gaskin for these staff difficult:
in the face of reductions which I am satisfied that Mr Torbett
was planning in any event. There ale alfo obvious matters like
personality diffferences and the ability to relate to and contro.
sraff which would make it gulte unsafe to accept the Plaintiff':

submissions on this aspect.

The upshot of all these difficuities was that
M Sorbett decided he had had enough and put the place on the

shayrket at $110,000 about Cctdher, giving it to two agents, one

oF whom was My Lambert, Tt was eventunally s sold for a total of

%103,500 cash on Ilth Novnwber 1982 and altihoagn there was some

CllLlClSm of the price, I &nm Satl?fled that it was a reasonable
one in a@ll the ci cums&aw~os&.u Mr gamerL thougnt he should
have waited uptil after the Christmas hollday period but when
one considers that this was all-cash offer negotiated wp from.
%hé'briginal'figure oF $967600? and ﬁhat the buyer was' the only
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prospeci who appears to have displayed any iﬁterest in the
business, I think Mr Torkett would have been foolish to turn it
down. On top of everything else, he had to contemplate the
menacing possibility of Macbonald's opening up virtually next
door. These proceecdings had been issued in June and he was
careful to consult his solicitors and.acted on their advice

in accepting the offer.

I am not prepared to hold that the .difference betwe
what he paid and what he received for the business ($6,500) and
the agent's commission are capital losses resulting from the
Defendants' misreprescntations. What emerged with total
clarity out of the financial confusion in this case was the
fact Lthat Lraditional methods of assessing goodwill foxr these
enterprises have no practical relevance in the market. The
goodwill figurehinserted in these agreements represents the

balance above that allocated to plant and equipment, and is

usually fixed to meet the wishes of the parties' accounting ox

legal advisors. The professional witnesses made it guite clea

that the price depends entirely on what a vendor thinks he can

make of the business, usually in the knowledge that thiere are n

. proper accounting recoxds, and that most buyers intend to turn

it over at a hopeful capital gain in a relatively short time,.

. Mr Ross used the term "amazed" at what pesople will pay, and

felt that on any normal commercial basis there was no goodwill
at all. I huve menticned a number of factors which led me to
believe the salz puice was reasonable, and it is also relevant
+hat the business was in the middle of the price freeze which

may well have affected profit margins on some items.,: Looking
at all this, T am nol prepared to say”ﬁhat the difference of

$6,000-0dd was due to anything other than the normal fluctuatic
one could expect in the market at the time of sale for business

of this type. .

- A

I agree \ith lir Vickerman that the representations

about turnover and gross profit applied.only to the previous 21

‘weeks and were not intended nor understood to be representation

or warranties about what the busiress would achieve in the futu

and Mr Finnigan did not dispute this, It would@ be quite

unceasonable of any purchasar to expect otherwise, having regar
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to the differences in experience and individual effoxrt which
each new proprietor can put into such a business, and its
dependence on his buying and organisational skills. Each buye:
hopes to do better than.his predecessor and Mr Torbett was no
exception. as I have just explained, I cannot hold Mr Gaskin
responsible for his results in these areas of turnovexr and gros
profit or for the slight drop in sale price. However, I regar
the understatement of wages as being more than a representation
of past history; implicit in the figure for wages certified by
Mr Gaskin was the assertion that this item would continue at
that level if the business was run in the samée way and with the
same staff, and if (ag turned out) there was no wage increase
affecting it, Mr Torbett's legitimate ChpECtaian of a net
yeturn based on the figure given to him was guite clearly
frustrated. He did take steps to reduce the staff. I accept
Mr Ross' calcula*ion of $375 per week as the resulting reductioc
of the net figure he could otherwise have expected from the gro
profit if this representation had been true, Mr Rogss arrivead
at a total of $12,322 under this heading for the period of neax

33 weeks that Mr Torbett ran the business.,

Notwithstanding the numerous causes of action
alleged by the Plaintiffs, I agree with My Vickerman that this
case is covered by s.6 of the Contractual Remedies Act, 1978
and the First Plaintiff, having been indyrced to enter into the
contract by the misrepresentation about wages is entitled to
damages from the vendox company "in the same manner and to the
same extent as if the representaticn were a term of the contrac
that had bheen broken®. The sale agresement contained the comme
exclusidn clause to the effect that the purchaser acknowledged
inspecting the assets and records and relied solely on his own
Judgment and not uvpon any répresentation or warranty made by
the vendor or his agent. . It does nct a@ply te fraud, and

even if I had not made such a.finding agains% Mr Caskin later

in this judgment, this would have been an appropriate case for
the appllhatlon of s.4(1)-of, the Act " Subceut¢on (c) exclude
the operation of this clause Lnless the Court cvnﬁlderv it is

fair and reasonable that lLS provwslen should he conclusive

"between the partles "havxng regard to all the circumstances of
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the case, including the subject matter and value of the trans;
actions, the respective bargaining strength of the parties,
and the guestion whether any party was represented or advised
by a solicitor at the time of the negotiations or at any otherx

relevant time.,"

The subject matter was important and there was a
large amount of money involved. Although it is clear that Mr
Caskin had to sell because of his personal financial problems,
the account I heard of the negotiations does not lead me to

believe he was under any disadvantage; in any event these

problems could furnish no justification for what I can only

conclude was a quite deliberate misrepresentation of the wages
paid. Both parties had solicitors acting for them, but this
did not help Mr- Torbett because he was unable to get Mx Gaskin'
agreement to the warranty his solicitor wanted, and they had fto
be satisfied with Mr Gaskin's certificate. In my view this is
precisely the type of case that the Contractual Remedies Act wa
intended to cover and in all the circumstancés I am satisfied i
would be unjust for the First Defendant to raly on the exclusio
clause in the contract. The First Plaintiff is therefore
entitled to have damages assessed on a contractual basis for th
failure of the business to achieve the net result which could

have been expected if the representation had been true,

In his calculations Mr Ross allowed for the
reductlon in wages resulting from thz changes in staff and
working hours actually made by Hr Terbett, who was thereby
acting responsibly to mitigate the loss. But it is apparent
~hat even as late as August Mr Robinson thought there cculd

have been a further reduction in hours. The almost

unprecedented experience of a strike ané picketing points to a
total breakdown in Mr Torbett'é staff relations and must have

. made it Aifficult’ - if ncit inipossible - for »nim to take full

lemEdldl action, some of nlch ‘he saw as necessary even before,
he assumed control. I think sonme a¢101aﬂcu from Mr Ross' toke

is indicated to take into account these problems generatad by

Mr Torbhett and which wereg not experienccd Dy Mo Gaskin, or hy

Mr Roblnson in'the 2atter’s short tenure. I therefore pPropcst



discounting his figures and award damages of $11,000 to the
First Plaintiff. I find the small claim for repairs to the
milk shake machine and steriliser proved. The former broke
down on the first day Mr Torbett toock over, while repairs to
the latter were needed to comply with Health Department
requirements only a few days later. Neither could have been
in the state warranted in the agreement, and I allow the agreed
amount of §$220,
Although Mr Torbett was joined as a Second Plainti
T cennot see how the benefit expected if the representation had
heen true could have been passed to him as a sharcecholder in the
gompany, which in its accounts for the period showed a loss of
over $16,000, after allowing for $15,000 paid to him as
Director's salary. This bringa me Lo Mr Gaskin's position as
Second Defendant., He is sued only as agent, and s.6(l) of the
Contractual Remedies Act would not appear relevant to his
‘ position, since it deals with the parties to the contract.
I am satisfied that his certified understatement of wages was
a deliberate falsehood; at the very least it was a reckless
aoseltlon and in either case amounts to fraud. The meagure
of damages against him would noxmally be the difference in the
value of the business, As I have already held that the small
drop in resale price was not attributable tc the Defendants'
gonduct, this prima facle measure of damages in tort would be
inapplicable. Counsel did not distingnish between the
liability of Mr Gaskin and that of his company, and argued the
case as if it was the sane, llowever, Mr Finnigan referred ne

to an unreported judgment of "Speight J. (Hemmingway v. Strom
and Graham Auckland A,1BZ5/73; X5tk April 1880) dealing with a
frauwdulent misrepresentation about turnover in 2 business sale.

T

After considering a number af cases, including poyle v. Olby L€
(1969) 2 QB 158 in which the guestion of consequential loss
. was also dlscusqed, he felt ju"tlfLed in allewing trading

losses as “actual damage dLTECL]Y £low1ng from tlie Lrauvd",

’

and the same situation prevails hare. . Ag .I have noted, the
pirst Plaintiff's loss was $16,000, dfter allowing for the
Director's salary of $15,000, I thnP the latter is too thh
- having regard to the -dctual. pelformance of the business and,



M

[l

13.

for the purpose of assessing damages, should be reduced to a
more realistic figure. After doing so, and taking the broad
approach usuvally adopted in tort démages, I think Mr Gaskin
could be held fairly responsible for the same loss in tort as
the damages his company is liable for in contract. Such a
result accords with the approach talken by Counsel in not
differentiating between their respective liabilities.
However, I do not see how ha can be liable fo; the small item
of repairs 1o tha plant.

There will be judgment for the Fifrst Plaintiff
-against loth befendants for $11,000 together with scale costs,
plus disbursements and witnesses' expenses to be fixed, and
I allow three extra days at $300 each. It will have judgment
against the First Defendant only for the additional $220,
Counsel were agresd that no judgrent was necescary fom the

e,

overpaild stock,

Solicitors:

J.T. 0., Buxton, Auckland, for Plaintiffs
Keegan Zlexander Tedcastlo & Frledlaﬁdel, Auciztland, for
Defencants
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