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The arbitration arose out of an agreement 

dated 10 September 1974 between Alexander Freights Limited 

("Alexander") and the East Coast Bays Borough Council as it 

then was ("the Council") relating to the removal of refuse 

by Alexander for the Council. The parties had entered 

into an earlier refuse removal agreement dated 2 August 

1967, clause 21 of which provided: 

"ll..,_ IF:' the contractor shall have duly 
and punctually complied with all its 

obligations hereunder to the satisfaction of 
the Council it shall be entitled on the 
expiration of the term of this Agreement on 
giving to the Council not less than three 
months' previous notice in writing to a 
renewed Agreement for a term of seven years at 
a rate of remuneration to be then agreed upon 
by and between the parties hereto and failing 
agreement to be settled by arbitration in 
accordance with the provisions of the 
Arbitration Act 1908 but otherwise upon the 
same terms arid conditions mutatis mutandis as 
are herein contained." 

Alexander exercised its right given by that provision, and 

the agreement of 10 September 1974 was accord)p-gly entered 

into. The case records that this later agreement was 

for the collection of refuse in the area of t~G East Coast 

Bays Borough and for the operation of the Rosedale Boad 

disposal site. The c6ntract was for e period of seven 

years, commencing on 7 August 1974. Clause 13 of this 

agreement provided : 

"~ NOTWITHSTl~NQING. the term 
mentioned in Clause 1 hereof 

the Council shall be entitled at any ti~e 
absolutely to determine this agreement on 
giving to the. Contractor ~ne calendar 
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month's notice in writing under its Common 
Seal of its intention so to do and the 
agreement shall be deemed to be determined 
and to come to an end accordingly at the 
expiration of one calender month from the 
day on which such notice is delivered at 
the registered office or place of business 
of the Contractor or posted to the 
Contractor in a pre-paid registered 
envelope addressed to such registered 
office or place of business and thereupon 
the Borough Senior Inspector shall 
ascertain and determine the value of the ' 
services actually executed and performed by 
the Contractor under the terms hereof and 
an apportionment of the rate of payment set 
out in paragraph 16 hereof up to and 
inclusive of the day of determin~tion as 
aforesaid after deducting therefrom any 
amounts previous paid to the Contractor in 
respect of such services by the Council and 
any amounts for which the Contractor may be 
liable to the Council under any of the 
provisions of this Agreement. The Borough 
Senior Inspector shall also assess and fix 
compensation for the loss (if any) which in 
the opinion of the said Inspector the 
Contractor may sustain by reason of such 
termination of this Agreement and the 
amount of such compensation shall be in the 
absolute discretion of the Borough senior 
Inspector and shall be accepted by the 
parties. 
The net amounts so fixed for services 
actually performed and for compensation (if 
any) shall be paid by the Council to ~be 
Contractor in full satisfaction and 
discharge of all claims and demands ".,hieh 
the, Contractor may have against the Council 
under and by virtue of or in any way 
relating to this Agreement. A cer~ificate 
in writing under the hand of the said 
Inspector as to the amount or Amounts 
payable by the Council to the Contractor 
under the provisions of this clause shdll 
be binding upon the parties hereto." 

The power to terminate was exer~isea by the 

council by letter dated 27 January 1977. so as to 

terminate the contract on 28 February J977. FO:'_lowing 

termination, Alexander lodged a claim for compensation for 
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loss sustained by Leason of the termination. and for 

damages for breach of contract. The arbitration was 

concerned only with the fl.rst of these matters. namely. 

the assessment of compensation for loss arising from the 

termination. Four of the issues considered by the 

arbi trator tvere 

"First: Should the claimant's loss of 

profit on the tip management 

operation and the landfill be 

calculated on the basis of refuse 

from the area of the Respondent only 

or on the basis of refuse from the 

other areas referred to in the 

Claimant's submission as well? 

pecol1.9.: Is the Claimant entitled to 

Third: 

recover lOBS of profit on the 

recycling operation or not ? 

If the answer to the last 

question is "Yes" should the 

Claimant's loss of profit on the 

recycling operation be calculated on 

the basis of refuse from the area of 

the Respondent only or on the basis 

of refuse from the other areas 

referred to in the Claimant's 

submisston as well ~ 

Fourth.: Was the purchase by the 

Claimant of the Rex Trashmaster 350 

Compactor complete with Rops·Cab and 

Blade made in performance of the 



-5-

Claimant's obligations under tbe 

contract between the Claimant and 

the Respondent or not ?" 

The arbitrator recorded in the case his 

findings of fact in relation to those issues; the case 

also contains a record of some of the relevant evidence. 

The arbitrator has posed the following questions for the 

opinion of the Court : 

~A. .As to the First Issue: 

(1) Was I entitled to hold that in 
fixing any loss or damages the 
relevant time as to what the parties 
had (or should have had) in thair 
contemplation was September 1974, 
and not the earlier contract date of 
August 1967 ? 

(2) Was I entitled to hold that any loss 
or damages in regard the Claimant's 
refuse collection services should be 
assessed -

(a) Principally on the basis of 
the refuse received from the 
Respondent's area but taking 
into account the minimal 
quantities from private 
sources received i~ 1974 2nd 
subsequently from areas 

and/or 

(b) 

outpide the Respondent's area? 

not taking account of the 
additional refuse receive6 
after and by reason of the 
Auckland Regional Authority 
taking control of the site ? 

I-Ihctl1er I "vas right in holding that tae 
Claimant was entitled to compensation in 
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respect of profit on the recy~ling 
operat.ion ? . 

C. As to the third ]=.§.£ue: 

(1) Whether I was entitled to hold that 
in fixing any loss or damages the 
relevant time as to what the parties 
had (or should have had) in their 
contemplation \-las September 1974, 
and not the earlier contract date of 
August 1967 ? 

(2) Was I entitled to hold that any loss 
or damages in regard the Claimant's 
recycling operations should be 
assessed -

(a) Principally on the basis of 
the refuse received from the 
Respondent's area but taking 
into account the minimal 
quantities from private 
sources received in 1974 and 
subsequently from areas 
outside the Respondent's area? 

and/or 

(b) not taking account of the 
additional refuse received 
after and by reason of the 
Auckland Regional Author:l ty 
taking control of the site ? 

D. As to the fourth issue: 

Whether I was entitled to hold on the 
evidence and submissions before ffi8 that the 
purchase of the Rex Trashmaster 350 
complete with Ro~s Cab and Blade was not 
necessary in performance of the Claim3nt's 
obligations under the contract in questi0n ? 

FIRST ISpUE -- QUESTION 1: 

It was common ground that.ia assessi~q 

compensation the arbitrator was required to appl} the 
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general law as to breach or termination of a contract as 

laid down in the well-known passage in the judgm8nt of the 

Court delivered by Alderson B. in Hadley v Baxendale 

[1854] 9 Exch. 341 at 354-355 

" . ... Where two parties have made a contract 
which one of them has broken, the damages' 
which the other party ought to receive in 
respect of such breach of contract should 
be such as may fairly and reasonably be 
considered either arising naturally. i.e .• 
according to the usual course of things. 
from such breach of contract itself. or 
such as may reasonably be supposed to have 
been in the contemplation of both parties. 
at the time they made the contract, as the 
probable result of the breach of it. Now. 
it the special circumstances under which 
the contract was actually made were 
communicated by the plaintiffs to the 
defendants. and thus known to both parties. 
the damages resulting from the breach of 
such a contract. which they would 
reasonably ~ontemplate. would be the amount 
of injury which would ordinarily follow 
from a breach of contract under these 
special circumstances so known and 
communicated." 

It was therefore necessacy for the arbitrator to determine 

what was within the actual or imputed knowledge of the 

parties at the time they made the ~ontract. The qQBstion 

is how to appiy that principle to the p~esent facts~ 

For Alexander. it was sUbmitted that as it 

was the 1974 agreement which was terminated and which was 

the basis for the claim for compensation. 1974 W3S t~e 

proper enquiry date. 
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For the Council, it was submitted that the 1974 agreement 

\.;ras only a "renewed agreement" and an extension. in 

identical terms (subject to a re-negotiated remuneration) 

of the existing contractual relations between the parties; 

that the Council was always bound, as from 1967, at the 

option of Alexander, in the terms contained in the 1967 

agreement; therefo:re, it ".;ras submitted, 1967 \'las the 

proper enquiry date. 

The issue as I see it is one of 

construction. I note. first, that the 1974 agreement is 

completely self-contained; clause 23 provides that it 

"revokes all pr~vious agreements between the contractor 

(Alexander) and. the Council"; i ts operative starting date 

is expressed as 7 August 1974, and its termination by 

effluxion of time as 6 August 1981; the entitlement to 

compensation arises under clause 13. Second, the 1967 

agreement is expressed as being for a period of seven 

years, commencing on 7 August 1967 and ending on 6 August 

1974; its' clause 21 gives lUexander the right on the 

expiration of the term, on giving not less than three 

months' previous notice, to a renewed agreement. 

Looking at the respective documents, it is 

my vie\,.T that the 1967 agreement cea.sed to have any 

uper-'ltive effect on 6 August 1974. and thereafter did not: 

and could not govern the rights "and o~li~ations of the 

parties. 
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Those rights and obligations were as from the 10 September 

1974 governed only by the 1974 agreement. In particular, 

the consequences of breach or termination, and the 

resolution of any other questions arising between the 

parties in respect of their contractual relationships could 

be determined only by reference to the 1974 agreement. 

The relevance of the 1967 agreement is that by it the 

council undertook to enter into a further agreement - which 

it duly did in compliance with-that obligation. An 

agreement to enter into an agreement can itself be binding, 

but once the further agreement .has in turn been entered 

into the former agreement in general ceases to have any 

future effect. It would therefore seem to follow that 1974 

is the proper enquiry date. 

In the course of argument reference was made 

to the decision ~f the Court of Appeal in Ind~~gync~Dev~y 

& Co v J3ubrit;tl~y. (1979) 1 NZLH 87, \rIhere, in giving the 

judgment of ths Court, Somers J. said (at p.93) in relation 

to the question cf remoteness of damage : 

"The principles indicating the damage for 
which the ra~~y in breach of contract is 
liable have aJre~dy been mentioned. It is 
such damage dS may fairly and reasonably be 
regarded as arising naturally, that is to 
say, accQrning to the usual course of . 
things, from tho breach or, materially in 
the present caSd, because of special 
knowledge which the ~erson in breach had at 
the time of tbe Haking of the contract. 
The reason ,\lily l~not"led<]e at that time is 
postillated hy the rule is that ·such 
prospective ddmage not bGing within normal 
contempJation, a ~arty apprised of special 
circumstances m2y wjsh to avoid the loss. 
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or simply not enter into the contract at 
all. Justice requires that a party 
should not be liable for damage of a type 
not within reasonable contemplation at the 
time the contract was entered into." 

The present issue did not arise in that case. and the 

passage which I have quoted is a re-statement of 

principle. with reference to the reasoning behind that 

principle. The application of that principle. bearing 

in mind the reasoning. required the arbitrator to regard 

1974 as the date of enquiry. Under the 1967 agreement 

Alexander was in effect granted an option to enter into a 

further agreement on specified terms. One of those terms 

was that if the Council terminated the agreement before 

its due date or-expiry. Alexander would be entitled to 

compensation. to be assessed according to the normal 

rules. One of t~ose rules is that remoteness is to be 

judged at the time the contract is entered into - not at 

the time of granting the option. The Council agreed in 

1967 that any renewed agreement would so operate - that is 

precisely what it undert06k. This results from an 

Application of the Inder J..lyncJ!. rationale, because in 1967 

th8 parties knew and agreed that, inter alia. if there was 

a renewed agreement whi~h was terminated by the Council. 

then. for better or for worse. the consequences would have 

to be assessed accQrding to the circumstances as they 

would exist at the time of the new agreement. The 1967 

egr~ernent could have contained a provision for example 

requiring damage for breach or termination of the renewed 

agreement to be assessed according to knowledge as at 
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1967. or even as at the date of breach or termination. 

It did not. and the normal rule must apply. It is also 

to be noted that early termination was at the choice of 

the Council. with full knowledge of the right to 

compensation and of the likely heads of claim. 

The· inquiry is as to when the agreement 

was entered into. Here, as I have said, this agreement 

was entered into on 10 September 1974, and no other 

date. To hold otherwise would. in my view. be doing 

violence to the principles of construction. Accordingly. 

it was September 1974 to which the arbitrator had to have 

regard in determining knowledge for the purposes of 

assessing compensation. The answer to the question must 

therefore be in th~ affirmative. 

FIRST ISSUE - QUEST ION._<l: 

The arbitrator found the following 

relevant facts : 

(a) Prior to the execution of the 
contract, some refuse from 
outside the area of the 
Respopdent came to. the 
Rosedale Road site but it was 
a very small proportion of 
the total refuse received 
there. 

(b) This tipping of refuse from 
outside the area of the· 
Respondent was known by the 
parties to be occurring prior 
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to the execution of the 1974 
contract. 

(c) The quantities of refuse 
tipped from outside the area 
of the Respondent were fairly 
minimal. 

(d) The contract contained no 
restriction on the area from 
vlhich refuse could be tipped 
at the site but I considered 
that the basic role of the 
Claimant was to perform 
services fOI what was then 
the East Coast Bays Borough 
Council and that the Council 
was concerned to provide 
services for its'residents 
and ratepayers. The 
collections were only such as 
were authorised by the 
Council and the Claimant 
undertoot to receive 
instructions from the 
Respondent relative to the 
operation of the agreement. 
I thought that the primary 
obligation on the part of the 
Claimant was to ensure that 
an efficient refuse service 
should be maintained in the 
Borough. 

(e) In 1974 the parties did not 
envisage the Auckland 
Regional Authority being 
given the power to take over 
~he refuse disposal functions 
of ~l! the local authorities 
in the Greater Auckland area. 

(f) In 1374 the parties did not 
foresee. nor should they have 
been eApected tc foresee, the 
Auckland Regional Authority 
taking over ~he Bite. 

(g) In ]974 the pa~ties similarly 
did not foresee the Rosedale 
Road site ~ecoffiing a regional 
tip a11G -.: dii! !1ot consider 
that they should have 
a!1ticipated this ~appening: 
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(h) In ].974 the Council was under 
no obligation to provide a 
refuse disposal facility for 
other local bodies on the 
North Shore. 

(i) In 1974 the Rosedale Road 
site was not even suitable. 
without considerable works 
being undertaken. to become a 
regional facility. 

(j) On 1 March 1977 the Auckland 
Regional In.lthori ty took over 
control of the Rosedale Road 
site from the Respondent. 

(k) From the date on which the 
Aucl;:.lanc1 Regional Authority 
took over control of the 
site. additional refuse from 
outside the area ·of the 
Respondent, collected on 
behalf of other local 
authorities on the North 
Shore f was tipped at the site. 

Again. the parties were in agreement as 

to the legal principle to be applied - namely, that 

recovery for loss was limited to that actually resulting 

and which was. at the time of the contract. reasonably 

foreseeable as liable to result from the breach (Victoria 

Laundry (NJ.i!dsQ.£.L Lim:lted v NS",'lnan Industries Limited 

[1949] 2 KB 528; [1949] 1 All ER 997). The dispute 

between them was whetbe~ the loss areas excluded by the 

arbitrator should hctv8 he en classified as being of the 

type or kind reaQonably foreseeable or contemplated. and 

therefore reccverdble. 

It w~s submitted for hlexander that the 

degree or amount of 10S3 did not Deed to be foreseeable. 
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but only the type or kind. That, I accept, is a correct 

statement of legal principle and one which is applied both 

in contract and in tort (Wroth v Tyler [1973J 1 All ER 

897; Overseas TankshiLJU. K.) v 001:"(s Docl~ &, Enginee,r.in.-9:. 

Co .• The vJagon Mound (No.1) [l961] AC 388). 

However. what must first be done is to 

identity the type or kind of loss which. on the facts 

founa by the arbitrator, was here contemplated. When 

asked to so identify the loss, Mr Kennedy-Grant, for 

Alexander, described it as that flowing from the loss of 

fees on refuse r.ecovered from within the borough area but 

excluding any area south of the Auckland Harbour Bridge 

or, alternatively, the whole of the area being serviced by 

the Rosedale Road tip as at 1974. These answers I 

thin];;: highlighted the difficulties inherent in the 

submissions. The first could clearly embrace areas from 

outside the parties' contemplation. The second would 

cover a situation in which, for example, refuse from the 

whole of the Auckland U8tropolitan area, or perhaps even 

beyonD, Has se;:.viced by. the Rosedale Road tip - again 

something clearly boyond contemplation. 

The ~ype or kind of loss founo by the 

arbitrator was that ariGing from thp loss of fees on 

refuse recovered frOffi tho bu~ough, but taking into account 

also the fact that the tip serviced, io a minimal extent, 

refuse from outside it. 
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In my viel;!, that finding \"as, on the facts as found, not 

only open to the arbitrator but the only conclusion which 

could be drawn from the facts recorded by him. The type 

or kind of loss related to the use of the Rosedale Road 

tip associated with its chaiacter in 1974 - namely the 

character of servicing in the manner indicated. A 

substantial alteration to that cha£acter. be it by a 

dramatic and unforeseeable development of the tip, or to 

the nature of its functions in the sense, for example. of 

converting it into a regional from a local service. must 

therefore mean the loss then arising is of a different 

type or kind. just as the tip itself becomes of a 

different type or kind. Just as in yictoria Laundu, it 

was the ordinary profit and not all profit including 

extraordinary profit which was recoverable, here it was 

only the ordinary or contemplated use of the tip which 

could be the subject of compensation. It therefore 

follows that th2 answer to this question is in the 

affirmative. 

This concerns an award of compensation in 

respect of loss.associated with a recycling operation 

carried out by Alexanu8£. 

found by the arbitrutor were 

Additional relevant facts as 
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"(a) Prior to entering into the 1974 
contract, the Claimant had been 
engaged in certain refuse recycling 
operations associated with its 
activities at the Rosedale Road site. 

(b) The facts relating to the source of 
that refuse were as stated in 
sub-paragraph (a) to (e) under First 
Issue Question 1 above. 

(c) The contract contained no reference to 
any recycling operation but some 
recycling continued throughout the 
period between the execution of the 
1974 contract and its termination." 

The same rules as to remoteness which I have already 

discussed under the First Issue must a.pply here. l-.]r 

Banbrook, for the Council, placed reliance on the fact 

that the agremeent itself made no reference to the right 

to conduct a recycling operation and drew attention both 

to the measure of control able to be exercised by the 

Council over the tip operation and to the provisions for 

remuneration. He also referred to Lavarack v Woods o{ 

Colchest_er Limited [1967] 1 QB 278, a wrongful dismissal 

case vlhich established that only emoluments to which an 

employee was contractually entitled could be taken into 

account in assessing damages. I do not think that 

principle has any application to the present situation. 

i contract-breaker -is called upo~ to pay damages 

reprosenting what a plaintiff would have gained in money 

or money's worth if the contract-breaker had fulfilled his 

legal obligations and no more. In Lavarack a claim was 

made, but disallowed. in respect of a bonus in addition to 
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loss of salary. but which the defendint was not 

contractually bound to pay. To have allowed the claim 

would have converted the entitlement to the bonus into a 

contractual term. which it was not. 

Here. the re-cycling operation ~as quite 

irrelevant to the Council's legal obligations. The 

Council could not lawfully prevent Alexander from 

conducting the operation. whereas in Lavarack the employer 

could lawfully refuse to pay the bonus. Although it is 

not dealt with expressly in the findings set out in the 

case stated. I think it implicit in them that the Council 

had knowledge. as at September 1974. of the fact that a 

recycling operation was being conducted by Alexander. 

Therefore, applying Hadley v J3axendale and Victoria 

Laundry. a loss attributable to the inability to continue 

a recycling operation was a proper head of damage. 

THIRD ISSUE: QUESTIONS 2 and 3: 

The same principles of law and the aame 

relevant facts apply to these questions as apply to 

tiuestions 2 and 3 df the First i~sue. Accordingly. the 

answers to both these questions are again in the 

af~irmative. 
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FOURTH ISSUE:: 

Alexander claimed as part of its 

compensation entitlement a loss relating to a particular 

item of plant it had purchased in 1976. known as a Rex 

Trashmaster 350 Compactor. The art.itrutcr. having 

considered conflicting expert evidence. found these facts 

"(a) The Claimant purchased the Trashmaster 
because it anticipated a very great 
increase in the amount of refuse going 
to the Rosedale Road site as a result 
of the closure of 6ther tips OL the 
North, Shore. 

(b) The Trashmaster was a bigger machine 
than was required. even allowing for 
greatly increased amounts of refuse 
after the A.uckland Regional Autl10ri ty 
upgraded the facility. It would have 
been too expensive both to purchase and 
to operate. 

(c) It w~s therefore not necessary or 
economical for the Claimant to purchase 
it." 

Relevant a1so to this issue is clause 3 of the agreement. 

,,,hich provides 

"3. Th2 Con~ractor shall supply all 
tools. ve~icles. plant. machinery 
and labour whatsoever which may be 
necessary 0r advisable for the 

.proper and efficient carrying out 
of all the services referred to in 
this Agr88ment including the 
loading dud discharging operations 
maint2Dance and running costs of 
all vehicles plant and machinery 
used 5_rl cO?:lnection with the same. II 
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Alexander could, of course, purchase any plant it desired, 

without restriction as to its capability, expense, or 

utili ty. To found a head of damage under clause 3. 

however. any item of plant must be "necessary or advisable 

for the proper and efficient carrying out of all the 

services". That is a question of fact ,\Thich Ivas for 

determination by the arbitrator. There is a positive 

finding to this effect. although I note that there is 

reference to the purchase being not economical rather than 

not advisable. That. I do not think, alters the sense 

of the finding. and clearly the arbitrator had direct 

regard to clause 3 and found that the machine was simply 

too big for the work. The mere fact that it could do 

the required work does not thereby make it "necessary or 

advisable~ within the meaning of clause 3. Obviously 

if an item of machinery had a capacity of ten times the 

anticipated work and would still be capable of doing the 

actual work. then that machine could not be said to be 

necessary or ~dvisable if one of a smaller capacity in 

line with the actual workload was available. The test to 

be applied to this issue is not whether this machine could 

do the work. but whether it (i.e. this particular machine) 

was necessary or advisable for the work. The arbitrator 

therefore appliec the uorrec~ test in deciding this head 

of claim. 
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The answers to the questions posed in the 

case stated are therefore : 

A . Qu est ion _ 1 -

Was the Arbitrator entitled to hold 
that in fixing any loss or damages 
the relevant time as to what the 
parties had (or should have had) in 
their contemplation was September 
1974. and not the earlier contract 
date of August 1967 ? 

Answer: YES. 

Question 2 -

Was the Arbitrator entitled to 
hold that any loss or damages in 
regard the Claimant's refuse 
collection services should be assessed 

(a) Principally on the basis of the 
refuse received from the 
Respondent's area but taking 
into account the minimal 
quantities from private aources 
received in 1974 and 
subsequently from areas outside 
the Respondent's area? 

and/or 

(b) not taking account of the 
additional ~efu3e roceived 
after and by reason of the 
Auckland Regional Authority 
taking co~trol of the site ? 

ANStI'JER: YES 

B. ~estion -

Whether the Arbitrator ~as rig~t in 
holding that the C1aima.nt ,-.:as 
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entitled to compensation in respect 
of loss of profit on the recycling 
operation ? 

ANSWER: YES 

C. Question -
(1) Whether the Arbitrator was entitled 

tq hold that in fixing any loss or 
damages the relevant time as to what 
the parties had (or should have had) 
in their contemplation ".jas September 
1974. and not the earlier contract 
date of August 1967 ? 

~NSWER: YES 

(2) Whether the Arbitraror was entitled 
to hold that any loss or damages in 
regard the Claimant's recycling 
operations should be assessed -

(a) Principally on the basis of the 
refuse received from the 
Respondent's area but taking 
into account the minimal 
quantities from private sources 
received in 1974 and 
subsequently from areas outside 
the Respondent's area? 

and/or 

(b) not taking account of the 
addi~ional refuse recei7ed 
after and by reason of the 
Auckland Regional Authori.ty 
taking control of the site ? 

ANSNER: YES. 

D. Question -

Whether the Arbitrator was entitled 
to hold on the evidence and 
submissions before him th3t the 
purchase of the Rex Trashmaster 350 
complete with Rops Cab and Blade was 
not necessa~y in performance ot the 
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Claimant's obligations under the 
contract in question 7-

ANSt'ITER: YES. 

Having regard to the above answers. it may 

well be appropriate not to make any order as to costs. 

However. I have not heard counsel on this topic •. and it is 

accordingly reserved with liberty to either party to apply. 

Solicitors: 

Simpson Gd.erS0n & Co .• Auckland. for Claimant 

Hesketh & Richmond. Auckland. for Respondent 


