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A somewhat unusual situation has arisen in the estate 

of the late F Allen, late of Auckland. 

salesman, ("deceased") . He died at Auckland on 

In his will, dated 11 August 1970, he left 

his assets other than his home unit at 

Onehunga and the furniture etc. in that house, to his 

wido,v, J 

husband. 

Allen, provided she survived her 

Under the will, the wido~ was given a life interest in 

the home u'1i t at and in the furniture 

etc.; the remaicder was given to the plaintiff provided he 

was alive at the datG of death of the widow or at the date 

of her earlier remarriage. The will went on to state that, 

should the plaintiff predecease the widow or not be alive 

at the date of her remarriage, there was to be a 

substitutio~ary provision in favour of the plaintiff's 

children who attai~~6 the age of 21 years. If·that devise 

and bequest. vlere t~ fail,· then the home uni t would fall 
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into residue.the residuary beneficiaries are the three 

children of the widow; they are named in the will. 

The deceased t¥'as married t~ITice . His first tvife. the 

mother of the plaintiff. predeceased the testator. He 

married J Allen in She is now aged 

she and the deceased lived in a house at 

Epsom jaIl their married life; they IITere living there at 

the date of death of the deceased. The widol;] has been 
, 

indep~ndently advised; she has ienounced her life interest 
I 

in trie home unit at She and her three 

children, the residuary beneficiaries, support the present 

applications of the plaintiff which seek to have the 

property at 

him absolutely. 

and the contents vested in 

The plaintiff is now aged He is unmarried and has 

no children. He states he has no intention of marriage at 

the present time or in the foreseeable future. He has 

lived in this property at 

former state unit. for 

which is a 

l'ears. He lived there with his 

father before his fath,H married the present wido,,,; as 

noted earl ier. the father B.nd thE; present Hrs Allen \vent 

to live in her property at on their marriage. 

The home unit has a Government val,:)E>. as at October 

1983. of $36,000; the household furniture and effects have 

no great value. 

There are three ways in which it is sougtt that the 

home unit and furniture be veste~ in the plaintiff 

absolutely: 

(a) By way of a declaration that the i~terest of 
the plaintiff in ~hi8 property has been 
accelerated by the renunciatioD. of the 
widow's life interest; 

(b) By application under S.64A of 
Act 1956 for approval by the 

tl:e Trustee 
CO:1r t of an 
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arrangement on behalf of the unborn children 
of the plaintiff; 

(c) By application by the plaintiff for further 
provision under the Family Protection Act 
1955. 

r deal shortly with the first and third applications. 

It seems that there are difficulties in the case 1m" in 

the Ha)' of the plaintiff I s application for a declara.tion 
I. . 

that hIS Interest has been accelerated. Mr Woodhouse 
i 

helpf,Jll Y referred to tt'lO cases' vJl1icl1 would seem to give 
I 

different results, depending on the vlording of the ~"ill; 

he foresaw difficulties in the Hording of this particular 

will which might make the declaration inappropriate. 

Under the Family Protection Act, r have to consider 

whether, as at the date of death of the deceased, he 

failed in his moral duty to make provision for the 

plaintiff. In my view. there is 

will of the deceased was other 

viewed at the date of his death, 

no suggestion that the 

than unexceptionable, 

He ,,)'as a man \-li th a 

limited estate. He gave a small amount of cash -- about 

$8.000 - to his widow and left het a life interest in his 

other asset, namely, the home upit at Roosevelt AVenue 

with remainder to his only child. 

In those circumstances. in this small estate. one 

could not say that the testator had fai18d in his moral 

duty; whilst it is a sensible solution tc vest tha 

property in the plaintiff, I do no t tJoink tho. t the Fami ly 

Protection Act can be stretched to diloo this application, 

particularly when the Court has t.o cOilsider the unborn 

children of the plaintiff, the future existence of v1hom 

must be considered a possibility because the plaintiff is 

only 51. 

I therefore consider the application under S.64A of 

the Trustee Act 1956. Under this jurisdiction. the Court 
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is permitted to consent or approve settlements or other 

dispositions arising out of trusts held under a \.]ill on 

behalf of (inter alios) unborn persons i-lith the proviso 

that the Court shall not approve an arrangement on behalf 

of any person if the arrangement is to his "detriment". 

The legislation goes on to state that in determining 

whether any such arrangement is to the detriment of any 

person~ . the Court may have regard to all benefits which 

may adcrue to him directly or indirectly in consequence of 
I 

the arrangement, including the 'welfare and honour of the 
I 

famil~ to which he belongs. There are various statements 

of principle in the cases to 'lrlhich reference should be 

made. 

1. The Court should decide whether it is proper to "take 

a risk" and if it is the sort of risk that an adult would 

be prepared to ta),e, the Court may be prepared to take it 

on behalf of an infant. See Re Cohen's will Trusts. 

(1959) 3 All E.R. 523, 524. 

2. In approving on behalf of unborn children who do not 

presently exist, one can expect that they would 

participate in their parents' estate on their respective 

deaths. See Re Aitken's Trust, (1964) N.Z.L.R. 838, 843. 

3. In determining the welfare and honour of the family, a 

1 ibera 1 interpretation is to be given. See Re Bryant, 

(1964) N.Z.L.R. 846. 

4. One must look at the overall intention of the testator 

and the realities of the situation. See He Bryant (supra). 

In this particular case, it is ve~y germane to note 

that the \17idoi.J has surrendered her life int9rest; that 

fact heightens the argument that ths testator intended the 

plaintiff to benefit by taking a vested interest in his 

estate on her ceasing to be the vJidcw of th8 deceased 

either by death or remarriage. 
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The next consideration is that it is relatively 

unlilcely that t11ere h7ill b(~ unborn persons to benefit. 

The plaintiff has strongly disavowed any intention of 

marrying and having children. The \.Jido,<v is '/3 and in the 

normal course of events. is likely to predecease the 

plaintiff. 
i I . 

Al~hOU9h the likelihood of change in the present 
f 

situBfion is not as remote as it was in Re Parker Tru~~. 

(1964) N.Z.L.R. 573. it is nevertheless reasonably remote; 

looking at the welfare of this family in the broad way. I 

think that the Court can take the risk and approve an 

arrangement under S.64A of the Trustee Act. 

In Bryapt's and in yan Grusen's trVil1 Trusts, (1964) 1 

All E.R. 413 and in other cases, the interests of the 

unborn persons affected by an order under the Act, vlere 

protected by a deed of covenant and in some cases by life 

insurance policies. 

In my vic-!w, this estate is too small and the meClns of 

the parties too slim to put them to the trouble of life 

insurance pol icies; ho\vever. I think that there should be 

a deed of covenant by the plaintiff to leave the property 

to his children. if any; also. the deed of covenant \vould 

have to contain a provision that prior to marriage. the 

plaintiff would covenant to enter into an agreement under 

the Matrimonial Property Act 1976 so thai: his ,vife yJOuld 

not acquire an interest in the pr'Jl:'8rty under that Act. 

The property is to be for any children of the plaintiff. 

It may be that such ai1 arrangement or covenant can be 

protected by a caveat; of course the aq:angeP.l8nt \"hich the 

Court will have to approve in detail at a later d8te will 

have to malee provision for sub3titution of property. if 

that were the plaintiff's \oJ'ish. The int8ntl<JIl is that he 

shall take the property subject only to this covenant 

which of course would expl~e on the de~th o~ romarriage of 
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the "(vidow. 

I therefore approve the proposed arrangement under 

S.64A of the Trustee Act and m'lait the form of order and 

draft documents for approval in due course. 

90LICITOR.~ 

Glaister. Ennor & Kiff. Auckland. for Plaintiff. 

McElroy. Duncan. r·H lne & I"Teek. Auckland. for Defendants. 

Mrs J.M. Allen and residuary beneficiaries. 




