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(ORAL) LJUDGMENT OF .YAUTIER, J. 

The plaintiff companies' claim in this action 

is for recovery of certain sums alleged to be due and pay-

able by the defendant in terms of an agreement for the 

leasing of comrnercial premises in \AJairau Road I 'Ilakapl111a r 

Auckland. Alternatively I the bvo plaintiffs base their 

claim upon a claim for damages for alleged wrongful repnd-

iation by the defendant of 1:he before-mentioned agreemen·t 

for the leasing of the premises. The sum as finally claimec. 

in terms of t.he plaintiffs I second amended statement: of claim 
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is on either basis the sum of $14,575.62. There is, in 

addition, a claim advanced for interest on the amount thus 

claimed from 1 January, 1982 ill accordance ,¥'it,h and at the 

rate prescribed iri' terms of the Judicature Act dmm to the 

date of judgment. 

The facts as pleaded and put fOD-lard in the 

evidence of the witnesses for the plaintiffs can be stated 

fairly briefly although they \vere the subject of lengthy 

evidence. The two companies.named as plaintiffs were, 

respecti vely, 'ehe inves-tor in and the developer of certain 

land upon which a building Vlas subsequently erected. This 

particular project was one of a nuwlJer of similar projects 

\'lhioh had been carried through by the blO companies acting 

in partnership in this way. In pursuance of this joint 

venture as regards the land in question, the second-named 

plaintiff first became the registered proprietor of the 

land but later transferred to the first-named plaintiff 

a stratum es'tate title in freehold \vi thin the meaning 

of the Unit Titles J\ct 1972 in respect of a building unit, 

the construct.ior.. and letting of which was undertaken by 

the second plaintiff. 'fhat company had discussions \vi th 

Mr Reed, Hallaging Director of the defendant in which/ 

according to t.he director of the second-':named plaintiff 

company , ~/lr CalClerwocd, all of the essential terms of a 

leasing arrangement wex-e agreed upon and the defendant was 

to take a lease of tt,e premises as soon as they ,vere com

pleted, it beIng anticipatad that this would be prior to 

I_Augu3t, 1980, so thht the occupation in terms of the 

leasing agreement was fixed for that date. The arrangements 
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thus discussed were recorded in a letter sent by the second-

named plaintiff to the defendant. This letter commenced 

with the statement -

"Ftirther to our discussions about your 
company leasing from us the other half 
of the building occupied by the BNZ at 
187, Wairau Road, we are pleased to set 
out the agreement Heads:" 

There followed in this letter referenc~ to all the usual 

terms of a lease, the period being stated to be 12 years, 

the commencement date as previously mentioned was included 

and a rental of $25,000 per annum was stated with provision 

for rent reviews every three years. The lessee, in addition, 

was to pay rates, insurance and a cultivation levy and an 

amount for maintenance and decoration and there were other 

terms referred to follmJcd by a reference to other terms 

and conditions not specified which were to be similar to 

those in leases prepared by Auckland solicitors for build-

ings of the type in question. The letter also referred to 

certain matters of special agreement the first relating to 

an arrangement whereby t.he second-named plaintiff was to 

provide an indemnity to the defendant in respect of the 

~esidual rental payments on the premises which the defend-

ant was then occupying. There \vas also a provision regardin<; 

certain rebating of rental payments during the initial period 

of the lease and also a provision regarding expenditure of 

moneys in the completion of the building and \,7i tb particular 

~eference to incorporation of features to make the premises 

suitable for the particular 'needs ,of the defendant. In 

respect, of this matter there \.;as a statement \.;i th r.egard 

to portion of the specific sums referred to that the amount 
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was "to attract interest at the rate of 15% per annum and 

to be added to the rent." In other ,vords 1 this ,\las 'che 

commonly encountered provision for capitalisation of the 

particular expenditure necessary to adapt the premises for 

the lessee's use so that the capital sum would not need to 

be provided for but the rental would be increased on the 

basis of the specified percentage. 

The defendant wrote in reply to this letter of 

2 July, 1980, on 17 July, and the letter cornmenced with the 

following sentence: 

"Thank you for your letter of July 2nd, 
1980, outlining the details of the 
l~asing arrangements at 187 Hairav. Hoad." 

In the body of the let"ter there is the statement -

"The follovling are COnLrnents to the agree
ments as already discussed." 

There follows reference to a number of matters all of which, 

however, are clearly directed to the furtherance of " the 

objectives cont:emplated by the letter vlritten to the defen.d-

ant and "there is nothing in the letter calling into questio:l 

in any way the matters which are set forth in the letter of 

2 July. I say this n01:withstanding a submission advanced 

by Mr Manley that there could be read out of this letter of 

17 July a question of some new stipulation being introduced 

by the defendant by its making a reference in the letter to 

"all outgoings on the above properties". I must say that I 

simply read this as a reference to the manner in which the 

··.indemnity payments would actually be dealt with as a matter 
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of machinery. There was no evidence to lead me to any 

contrary vieVi. 

'rhe building \'las not in fact, it seems, ready 

for occupation on 1 )),ugust, 1980 and the sum which was con

templated to be provided by vlay of capitalisation of the 

rental in respect of the tenant's improvements evidently 

exceeded to some degree 'the amount of $5,000 which was 

referred to in the letter of 2 July, but these matters 

are not of importance except to the extent to which I 

hereafter refer as ,the evidence of Mr F,eed shm-led ultima'te

ly that there is no dispute that the commencement date was 

deferred to 1 October, 1980 and the rental based on the 

amended figure Vlhich gave an annual rental figure of 

$26,300 was accepted by the defendant as being the rental 

payable and payments thereafter were made by it on the 

basis of a monthly figure computed on that annual sum. 

The second-named plaintiff which, the evidence 

shows, was entrusted by the first-named plaintiff v1i th the 

task not only of developing the site and the erection of 

the building but also vii th all arrangements regarding 

leasing, continued for a short time after the defendant 

had taken possession to manage matters wlth regard to the 

payment. of rental and other questions arising in relation 

to the final completion of the wnole project. In this way 

there came to be paid to t.he second-named plaintiff a sum 

of $2,476 in respect of what is described as b~jlding extras 

but although this sum is included in the sum of $13,243.04 
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referred to in paragraph 8 of the defendant's final state

ment of defence, it is agreed by Hr Hanley that this amount 

does not enter into the calculations Vlith regard to the 

particular claim
o 
here under consideration. 

On 26 November, 1980 the solicitors acting for 

the second-noamed plaintiff sent a deed of le.;tse for perusal 

by the defendant's solicitor. This deed of lease incorpor

ated all the terms referred to in the letter earlier 

mentioned but with the alterations to "Jhich I have 

referred. 

On 18 December, 0 1980 the first-named plaintiff 

direct:ed a letter to the defendant referring to the fact 

that it "laS the owner of the building and to the fact that 

the development arrangements VJith the second plaintiff VIere 

nearing a completion and accordingly required the rentals 

to be paid to it by the defendant from ~ January, 1981. 

The evidence shoVled that what was contemplated was that, 

as had been previously done, the lease initially taken in 

the name of the second plaintiff woulu be assi':J"ned to the 

first plaintiff as soon as everything was going sffioothly 

and the development arrangementos were treatE-!d as concluded. 

In terms of the arrangements aE' I have described 

them rental payments in the ordinary way Vlere made by the 

defendant to the second-named plaintiff for ~he months of 

November, December, 1980 and Janu~ry and Fehj:-uary of 1981 

and the second-named plaintiff accounte~ to the first-named 

plaintiff for these sums and ~ontras in accordance with the 
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overall dealings taking place between them. 

In March of 1981, however, two cheques vlere 

received by th~ first-named plaintiff from the defendant 

t.otalling the ordinary monthly rental sum but one of these 

was a cheque drcl."ioJ'n by the defendant in favour of a company 

designated on the cheque as Mayfair Pools Limited and 

endorsed over to the first--named plaintiff and the seconi 

was a cheque drawn by ~ company called Pacific Harketing 

Limited. Thereafter, two more cheques for the monthly 

rental wore sent by this company named Pacific Harketing 

to the first-named plaintiff being for the months of April 

and Hay, 1981. FollmoJ'ing, as the evidence of the first 

plain·tiff I s General I'lanager shmoJ'ed, there were cheques 

for the amount of $560 paid to it by a company called 

Europarts Limited. There were four of such latter cheques 

in all. 

The matters which arise in this action for the 

Court I s decision are concerned with th9 occupa.ncy of ·the 

premises or parts of the premises which had been leased 

to the defendant by the companies or parties to which I 

have made reference. 

In relation to these issues, it is necessary to 

note that although the first plaintiff, as ::: have already 

mention9d, had arranged for 1:he rental payments t.o be made 

directly to it,the second-named. I2J.aintiff, by its Hanaging 

Director, Hr Caldervlood, continued to exercise authority 
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as the agent of the first-named plaintiff in relation 

to the letting of the premises and to attend to the various 

matters which arose during the year 1981. This was, of 

course, done in pursuance of the arrangements already 

referred to \vhereunder all the arrangements with regard 

to tenancy were attended to by the second plaintiff in 

pursuance of the joint venture arrangements. In fact, 

this however, clearly led to some of the unc~rtainties 

which arose in this case because t.he rental payments were 

not passing through the hands of the second plaintiff as 

had been done in the earlier stages. 

In essence, the evidence of Mr Calderwood arid 

of Nr Burrett, a director or the company referred to, 

Pacific Marketing Limited, and of Mr Leppard, the director 

of the second-named company, Europarts Limited, was to 

this effect: As regards t.:he first-mentioned company, l-1r 

Calde:r:"lOod was made avvare early in the year 1981 that the 

defendant company was facing difficulties in its business. 

There were matters relating to import licences Hhicb vIere 

affecting it very adversely and it. was amd ous to make 

some arrangements which vlOuld enable its difficulties t.O 

be overcome. muong its desires Has t.o 8r.deavour to extend 

its operations or undertake operations in Australia. To 

this end, according to !vIr Calderwood, the defendant., accord

ing to its managing director Hr Reeel, wished to divest 

itself of the retail side of its spa pool business and 

for this purpose to j ntroduce in·to. the prem} ses a firm or 

company which would undertake '.::his side of the business. 

·For this reason, accordi:1g to !-1r Calder\'lC:OQ, there \vas 



-9-

introduced 1;:,0 him a Hr nnd Mrs Burrett whom he later learned 

operated the company called Pacific Marketing Limited. A 

conference was held at t:he request of Mr Reed at \"hich Mr 

and Hrs Burret,t were present, also l-lr and Mrs Reed for the 

de:f.enc1ant company and Hr Calderwood himself. The version 

of vlhat occurred as given by Hr Calderwood is si:mply tha't 

he was asked to approve of a sub-tenancy arrangement whereby 

the front portion of the premises hitherto 06cupied by the 

defendant would be taken over by Nr and Mrs Burrett or their 

cmnpany and thereaft:er they would be looking after all the 

retail side of the defendant's business. It was also, 

according to Hr Ca.lderwood, put to him in the course of 

this meeting that the building owner 3hould agree to a 

separate lease being en'tercd into by Hr and Hrs I3urrett 

for the part of the premises which they were to occupy 

and for the small part to be retained by the defendant 

to be subject to a separate lease, these leases to be in 

lieu of the lease which it had been anticipated would be 

signed on behalf of the defendant. Mr CaldenlOod was quite 

adamant in his evidence, hm-lever, that he would not -agree 

to any fragmen-j:cltion as he put it of the building as regards 

the leases ~or ~as ne agreeable to any release of the defend

anit from its liabilities under the leasing arrangements of 

the Hhole of the premises which had been entered into with 

the defendant. 'I'his aspeei: of the matter was the subject 

of completely ccnflicting evidence as I will hereafter mention 

but it should herc~ be noted that the l1r Burrett referred to 

was Co_lIed to give evidence for the plaintiffs and his version 

of matters w~s completely in accord with that related by Mr 

-Calderwood. He incieed said tha't his company was in the 
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si tuat:ion ';vhe]:'e it vlaS wishing simply to tryout the 

prospects of success in dealing with the retail side 

of the sale of s\vimming pools and he would certainly have 

not been agreeable to entering into any long tern lease at 

all. Mr CaldenlOod confirmed that. he signified agreement 

on behalf of the building OImer to the Burretts entering 

into possession of portion of the demised premises in 

accordance with this discussion. 

It should also here be mentioned that, according 

to Mr CaldenlOod, it was not at any st:age made clear to him 

at this discussion just in \vhat capacity Hr and Mrs Burrett 

were to become sub-tenants -of the defendant. The uncertaini.:y 

in his mind arose because of the mentior: of various names, 

i.e. Pacific Marketing Limited and Mayfair Pools and also 

he noted some reference to someone called l"'.tkins being 

involved in the arrangement which the defendant, Mr Reed, 

was proposing. There was no indication given by the evidence 

ei ther 0 f Hr Calderwood or Hr Burret-t, nor indeed Has there 

in the evidenc9 given by Hr and Mrs Reed, any mention of the 

precise financial circumstances of Mr and Mrs Burre'.:t or -the 

company they operated. Hrs Reed, indeed, ,,'ho deposed to her 

knowlecge of wh~t took place at the meeting, was not clear 

\vhether Mr and Nrs Burrett ,-Jere shareholders in the company 

Hayrair Pools Limit.ed \vhich she beli.eved to exisi: or just 

who were the sharehol~ers in that company. She, however, 

certainly thought that a company called Mayfair Pools Limited 

existed and ~as to be a tenant in the premises and indeed 

was I as is contendeJ. bi rlJr Reed and Mrs Reed to be thence

-forth the t.enant of the whole premises in substi tu-tion for 
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the defendant. 

The issues raised by the defendant can nmv be 

stated with reference to the facts to which I have so far 

adverted. '1'here is no dispute as to the exchange of letters 

to which I have referred or to the fact of the various pay

ments being made as refer:r:ed to in the evidence given on 

behaJ,f of the plaintiff companies. It should, however, 

be noted here that the deed of lease which the letters 

exchanged clearly contemplated would be drawn up and signed 

by the parties vIas not at any stage executed by the defend

ant and indeed the position "'hich ultimately arose in July, 

1981 vlaS that the defendant, through its solicitor, put 

foxward the contention that the plaintiffs, through Hr 

Calder,vood, had agreed to the substitution of the company 

Pacific Maiketing Limited for the defendant as tenant and 

accordingly it was claimed that the defendant had no furthe!:" 

liability of any kind to the plaintiff in terms of the lease 

arrangements referred to in the correspondence. 

Referring to the pleadings, the defendant's 

final statement of defence contains an admission that it 

had ceased to occupy the premises itself in the month of 

March, 1981 and that it had subsequently to that date, 

namely on or about 27 Hay, 1981 entered into an agreement 

to sublet the lower level of the premises to the company 

Europarts Limited at a rental of $860 but the claim as 

regards this latter company 'was th'at the sub-leasing 

referred to was in fact an under-lease by it as sub-lessee 

from the company Pacific Marke'l:ing Limited. 'l'he pleaCling 
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is to the effect that the defendant entered into an arrange

ment \vith thclt company to take from it a sub·-lease of the 

por-tion of the prer.1ises which it desired to retain fOL" the 

purposes of its _business in New Zealand for a period of 

12 months, such sub-lease being arranged for on the basis 

that the rent.al payable to pa.cific !\larket.ing Limi i:ed would 

be met by the transfer by the defendant. to t.hat company of 

a quantity of mosaic tiles. 

It is contended in the pleadings, first, that 

the leasing arrangements with the second-named plaintiff 

did not amount to a concluded contract because of the fact 

that the rental was thereafter increased and it is said 

that there was no consideration for this increase in rent. 

It.: is further pleaded that the plaintiffs demanded and 

recei ved rent from the company Europarts Limi i:ed for the 

months of April to December f 1981, this being part of '.:he 

period for which the plaintiffs are claiming rent from the 

defendant and that the plaintiffs had in fact entered into 

and retained the \-7hole premises themselves from the month 

of April, 1981. rrhen it is pleaded that there was, on the 

basis previously indicated, an agreement between Nr and 

£.irs Burrett personally or, alternatively, Pacific ~1arketing 

Limited, or alternatively a company called L.F. Atkin LimH:ed, 

or H"t" and Mrs Burrett acting on behalf of such companies 

whereby they would take over the tenancy of the whole of 

the unit and this arrangement, it is said, was agreed to 

0n behalf of the plaintiffs \Ii, th the consequence that the 

plaintiffs agreed to release the defendant from any liabil

ity in respect of the premises after 28 February, 1981. 
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Following the order in the statement of defence, 

it is further pleaded that there was no actual contract 

entered into between the parties of a binding nature by 

the exchange of letters and no sufficient memorandum for 

the purposes of the Contracts Enforcements Act. It was 

further pleaded in this regard that the plaintiffs could 

not rely upon the letters exchanged.as contractual. because 

it was not shmm that Nr Calderwood was authorised in writiWJ 

to act on behalf of the plaintiffs. This particular defence, 

however, was abandoned it beirlg based upon the Property La.'.'! 

Amendment Act 1980 \\1hich had in fact not come into force at 

the time of the alleged agreement under consideration. There 

were finally pleadings advanced on the basis that there·were 

representations made by or on behalf of the plaintiffs and 

actions ·taken by or on behalf of the plaintiffs \"hich result

ed in their having brought any lease which was found to exist 

if the earlier contentions were not accepted, to an end or, 

alternatively, resulted in a situation whereunder the 

plaintiffs were estopped from relying 0:::1 the correspondence 

and the circumstances generally as disclosing the existence 

of a binding contract upon which the act:ion could be based. 

In relation to the question of the plaintiffs 

themselves having by their actions brought the lease to an 

end, reliance was placed, it should be mentioned, qxm 

certain evidence given by Mr Calderwood and by t·1r Reed 

showing that at one period the second plaintiff itself 

had taken up some occupancy·of: t!1C premises by carrying 

on some operations therein relating to its owl:. business 

or storing of building components or equipment in the 

premises. 
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A further defence raised by way of alternative 

defence was that the plaintiffs had failed to mitigate the 

loss by failing to re-let the premises or collect certain 

rentals from ~he persons \'1ho vlere in occupation thereof. 

It was also submitted that the plaintiffs having from 

1 January, 1982 entered into a new lease with the company 

Europarts Limited in respect of the whole premises, the 

plaintiffs were unable to advance any claim on the basis 

of damages for the breach of U,e lease 1 they having them-

selves brought the lease to a.n end and being therefore 

unable thereafter to seek specific performance or claim 

dar.1ages for breach of the lease. 

'1'he first matter to be dealt with, of course, 

is the question of the existence and enforcibility or the 

alleged agreement. It is my conclusion, nohli thstandj ng 

the submissions advanced as already mentioned, that there 

did come into existence here a binding contractual arrange-

ment and a sufficient memorandum thereof for the purposes 

of the Contracts EnrorcemenJc Aot 1956. 

It has, of course, to be remembered that an 

agreement between pa~ties can be complete and result in 

binding obligations even though every detail relating to 

the contract has not Deen worked out and agreed upon. The 

situation is made p:!. a i.rl in the following passage from 

Halsbury, 4-tl.l Edn. Vel.9, para. 261: 

" ... an ag:ceernent may be complete although 
it is not \'lOrked out in meticulous detail. 
Indeed, the parties may make it clear that, 
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... ..;hilst they intend subsequently ,to enter 
into a detailed formal agreement, it is 
their intention that the provisional 
agreement be inunec1iately binding. HOvlever, 
whether or not the parties intend a suh
sequen'c formal agreement, an outline 
agreement may achieve sufficient certainty 
for that agreeillent to be complete by reason 
of the maxim that that '(vhich is capable of 
being ma.de certain is to be treated as 
certain: for instance, because the details 
not settled by the parties may be determin
ed, by recourse to implied ,terms, or usage, 
or by means of a reference to a third party, 
or because extrinsic evidence renders certain 
that which the terms of the written agreement 
between the parties left in doubt; or because 
the apparently uncertain terms are, in fact, 
meaningless. Furthermore, the courts are the 
more ready to find a concluded contract ... ..;here 
the alleged contract is a commercial one, or 
is partially executed; and a fortiori vThere 
both factors are present." 

This, in my view, has very clearly applicated to the 

posi tion here shovll1 to exist. The letter of 2 July, 

1980 indeed in my view contains all the essential ele-

ments for the creation of a valid agreement to lease 

and indeed there are embodied therein references enabling 

any subsidiary matters of detail to be satisfactorily 

worked out. '1'hat is so, for example t with regard t:o the 

matter of the increased rental in respect of capitalised 

expenditure on the building to make it suitable for the 

purposes of ,the defendant. That matter of detail \vas, of 

course, as the evidence s11o\..;s, in fact w'orked out and 

agreed upon between the parties. The evidence further 

showed that 'there was no dispute which subsequently arose 

between the parties with regard to the drafting q1:testions 

which were rai,sed by the defendant I s solid tor vii th rega,rd 

to the terms of the formal lease. In any ca3C, of course, 

• 
those matters could have been resolved by resort to a 

determination of '..;hat could properly be included as a 
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clause customarily employed by solicitors practising in 

Imckland. I do not think, therefore, that it is in fact 

necessary here for the plaintiffs to rely upon the doc·trine 

of part performance as to which Mr Hanley submitted ·there 

would be some difficulty. 

The primary matter for determination is, of 

course, the question of what arrangements actually were 

made bet\veen the parties at the beginning of the year 1981 

in the meeting to '\vhich I have already referred involving 

Mr and Mrs Eurrett. Here the situation is that the Court. 

is confronted with a diametrical conflict of evidence the 

conflict being bet\veen Mr calderwood and Hr Burret.t on the 

one hand and Hr and Hrs Reed on the other han~l. I have 

sufficiently indicated the basis of agreement for which 

the la.tter contended and to "ivhich their evidence "las 

directed. 

The first difficulty the defendant faces as 

regards this aspec·t is that it appears to me to be indeed 

extremely unlikely that. Mr Calderwood \vould in all the cir

cumstances as described in the evidence presented on both 

sides have simply agreed to release the defendant from the 

obligations of a 12 year lease at the substantial annual 

rental refer:r:ed to, SiIllply accepting instead as lessess 

Mr and Mrs Burre1:t. Oc. their company Pacific Marketing 

Limited, in the wanner which I have already referred to. 

There v!a.s no indicatio;1 at all given to any detailed in

formation being s ubr,li ~.:i:ed to Mr Calderwood as 'co the financial 

standing of the Eurretts or the ability of their compal1yto 
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operate and continue to operat:e a business which could be 

expected to meet the substantial obligations of a lease of 

this kind. There is also to be taken into account t.he incon-

sistency which- on the face of it is presented by the fact of 

the defendant making ce.rtain payments to t.he first-named 

plaintiff in respect of rates, insurance and other matters 

for a period clearly designated as going beyond the date of 

the end of February f 1981 '''hich Nr and Hrs Reed contended 

'vas to be the date upon which their obligations under the 

lease terminated. I say no more than that I found Ivlr Reed's 

explanation in respect of these mat·ters quite unconvincing. 

An important matter which I also take into 

account in relation to the question of which version of 

these arrangements in February I should accept relates to 

the matter of the subsequent arrangements acl'Uittedly made 

Ly Mr Heed with the company Europarts Limited. '1'he ma.tter 

is one of credibility and I find in relation to this that 

the arrangement with the company Europarts Limited which 

of course was recorded in a document signed on behalf of 

the defendant was this: Mr Reed in his evidence described 

in detail a meeting arranged by him between Pacific Market-

ing Limited and the directors of Europarts Limited. I refer 

to a portion of his evidence in chief follO\ving his being 

asked the question "\'1hat discussion did you have wi th the 

Europart representatives about Pacific Marketing?" 

"They. met Pacific Marketing with me. 

Who did they meet? •.. Alan Burrett, and it 
was specifically to introduce them and I made 
it clear to Europarts that we were closing 
dO\vn and leaving Nm'l Zealand. That we had 
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prepaid 12 months rent to Pacific Marketing 
as a sub-tenant and that they, providing 
that Pacific Marketing had no objection, 
could move in and occupy the ground floor 
of the building for a maximum of 12 months, 
since we had no control over a 12 month 
peri"od .. II 

The fact of such a meeting taking place as so described ",u.s 

not put to Mr Burrett of Pacific Marketing Limi·ted in 

cross-examination, the topic was not raised with him at all. 

It is, again, a version which is completely at variance 

wi th the evidence given by .Hr Leppard of Europarts Limited. 

He, in his evidence, said that when the agreement dated 

27 May, 1981 was signed he did not really know who Pacific 

Marketing really was. He said that he --

"Just assumed that Global Spa and Pacific 
Marketing were one and. 1:he same. 11 

This has to be considered in relation also to the general 

imp,ression made upon me by the evidence of !'olr and Mrs Reed 

and particularly 1011.' Reed. My conclusion is t.hat the refer-

ences in the agreement of 27 Nay, 1981 to Pacific Marketing 

Limited were included therein simply as a device intended 

to bolster up an argument that the defendant itself vlaS no 

longer the actual tenant of the premis'es and entering in'.::o 

a sub-lease with the company Europarts Limited, but was 

instead itself a sub-lessee in the way that I have pre-

viously referred to. It was, of course, very understand-

able that Mr Reed on behalf of his company should be 

endeavouring to let portions of the premises to sub-tenants 

in order to reduce his liability. , My conclusion is that he 

was well aware that his company remained fully liable in 

terms of the arrangements v7hich had been entered into in 
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July, 1980 for the leasing of these premises and, overall, 

having regard to the matters to which I have referred and 

indeed a number of other inconsistencies in the version of 

matteI'S put fonvard by I·'lr and Mrs Reed, with the evidence 

of other witnesses in the case and ~che unlikelihood of the 

version put forward on behalf of the defendant being the 

true one, I have concluded I should prefer in all respects 

the evidence of Mr Caldenvood, Hr Bl~J:rett and Mr Leppard 

to that of Nr and Nrs Reed. 

It remains then, however, to consider the other 

grounds of defence which were advanced. These must be con

sidered on the basis of the specific findings which I now 

make! i. e. -that the defendant itself arranged for a sub

tenancy of the premises to Hr and 1:1rs Burreti: or their 

company for some period which I find myself unable to 

determine specifically on the evidence, but most probably 

simply by way of a monthly tenancy and, secondly, that that 

sub-tenancy was accepted by the plaintiffs through the 

agency of Mr Caldenvood. I also find that without any 

consent having been obtained from either of the plaintiffs 

or any approva:::" given by them the defendant created a sub

tenancy to Euraparts on the basis of a monthly rental of 

$560 a month but t.110.t there was no specific term as was 

contended for. by M): Re8d so that what was created was 

simply a rr,onthly ~c8nallcy of portion of the premises \vhich 

the defendant haC. oYTeed to lease. 

In the light of those findings it is necessary 

to reach a conclusion as to whether or not the plaintiff· 
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companies OJ.:' either of them did in fact effect a re-entry 

into the premises at any stage so as to have the effect of 

d?termining the lease prioJ.:' to 31 December, 1981. After 

that date, of course, as the plaintiffs clearly by their 

pleadings accept, the lease was treated by the first-named 

plaintiff as having been terminated upon the basis of it 

having been repudi.at.ed by the defendant it of course having 

failed to pay the rent due for many months prior to that 

time and having abandoned entirely its occupancy of the 

premises and indeed it appears its bbsiness in New Zealand. 

The payments of the cheques by Pacific Narketing 

Limi ted directly to the first-named plaintiff and the accepi:

ance thereof by the first-named plaintiff I do not in ·the 

circumstances here pertaining regard as any evidence upon 

which could be based a finding that the plaintiffs or 

either of them were accepting the company Pacific Harketing 

Limited as a tenant in lieu of the defendant. The arrange

ments which had been discussed with rvIr Calderwood and as to 

which there is no dispute make it cle&r that both Mr Gaulter 

and 1'1r Caldenvood would not. be occasi.oned any surprise by 

the fact of cheques coming forward inelis way from Pacific 

Marketing Limited. A creditor of course is entitled to 

accept from his debtor any cheque drawn by any party if 

such is tendered in satisfaction of the debt and it is 

common practice to do so. In the ~resent case, however, 

there was nothing surprising or likely to put t~e plaintiffs 

on guard in any way in my vie", in .·these paYl1lents being made 

in this way because of th8 indication given that the retail 

side of the defendant's business wou16 be being attended to, 
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in some manner or other by this company Pacific Marketing 

Limited or Mr and Mrs Burrett~ The company Pacific Market

ing Limited was accepted in my view as a sub-tenant only 

and in the circumstances it was quite a neutral circumstance 

that the cheques for rent were paid by that. company direct 

for the short period to \,'hich I have referred. 

The situation, however, is of course different 

as regards Europarts Limited. There again, however 1 I can-

not accept the contention advanced that the evidence 

indica-tes an acceptance of that company as a tenant and 

the releasing of the defendant in consequence. 

Hr t.'Janley referred me in this regard to the 

passage in Halsbury, 4th Edn. Vol. 27, para. 450, referrin9 

to a surrender by the landlord by a lease to a third person 

with the tenant's consent. The situation to which that 

paragraph refers has in my view no application at all to 

the present situation. All that here hdppened, I find, is 

that the plaintiffs, confronted with the situation whereunder 

an unauthorised sub·-tenant had taken up portion of the 

premises and the apparent abandonmen~ of the t2i1ancy by 

the defendant and the departure from New Zealand of its 

principal shareholder, simply ·look the step of accepting 

the situation of a sub-tenancy ex posi facto and receiving 

the rent payable to the account of the defEmdant and in 

reduction of the defendant's li&vility. This is indeed, 

I think, a situation "lhich is to bE: treated llL accordance 

wi th ,..,hat is said in the case of TIelvok Proper·cies Ltd. v. 

Dixon and Another [1972] P.&.C.R. 1 to which !-~r Manley 
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referred. He referred to the passage at p.7 of that judg-

ment as to the final view adopted in the circumstances of 

that case. 'fhe import.ant passage as regards the circumstances 

here presented, however, in my view, is that appearing at 

p.5 beginning: 

"In my judgment .Judge Irving correctly applied 
the principles which emerge from Oastler v. 
Henderson [1877] 2 QED 575, where the Court 
of Appeal held that attempts by a landlord to 
let premises ,"hich had been abandoned by a 
tenant did not constitute an unequivocal act 
operating as acceptance of a surrender. The 
result of that and other authorities is that 
as the law stands it is open to a landlord 
whose tenant has absconded both to protect 
the security of his premises and the state 
of ·their repair and yet maintain his rights 
for rent against that tenant until a fresh 
one is found and he then thinks fit to enforce 
the forfeiture. Whether in any individual 
case the landlord has done more than thus 
protect his interests is of course a question 
of fact in each case. The onus lies on the 
tenant to prove that more has been done and 
thus the lease terminated." 

In my view that passage assists the plaintiffs and not the 

defendant in the present circumstances. Indeec, the defend-

ant as I have mentioned has advanced the plea that the 

plaintiffs were under a duty to mit:i_sate the damages and 

this I of course accept. There ,,!ere also subhlissions ad-

vanced on behalf of the defendant on th8 basis of an 

estoppel being able to be pleaded against the plaintiffs' 

claim. I have in this regard considered 'tl"e references to 

authority to which Hr Hanley has made, viz.. St)BncerBower 

And Turner Estoppel, 3rd Edn., para. 198, Nickells v. 

Atherstone [1847] 10 QBD 944, Oastler v. HEi>lderson [1877] 

2 QBD 575 and Phene v. Popplewel!'(1962J 12 CBNS 334. 
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Ny conclusion is t.hat no case for the operation 

of the doctrine of estoppel arises here on the facts as I 

have here found them to be. In the defendant's pleading 

there are a number of references to representations made by 

or on behalf of the plaintiffs but it is clear all that is 

really relied upon is the situation \vi th regarc1. ·to the hvo 

special contingencies to \vhich I have adverted as creating 

the estoppel. The essential point of course which in my 

view prevents any estoppel arising is that there is here on 

my findings no question whai:ever of the defendan·t al tE~ring 

its position or relying in any way upon anything done by or 

on behalf of the plaintiffs so as to cause it to take the 

course of action which it would not otherwise have done. 

The facts here as I have found them to be do 

not bring this case within the principles applied in the 

cases to \'1hich Hr Hanley referred. 

The final matter to be dealt with is the question 

of alleged failure to mitigate and the question of whether 

certain sums not allmved for by tIle plaintiff irt its plead

ings should be brought into account. One of these was based 

upon evidence given as to the higher renta:!.. oDtained from 

Europarts Limited when the Je2.se to tpat eor,!pi).ny came to 

be arranged from the beginning of Jdnuary, 1982. lis to that, 

the situation in my view is that the me.ce fact of the re

letting having been arranged at an annual reDtal $730 in 

excess of the rental provided for ~nder the leasing arrange

ments \'1ith the firs1::-named plaintiff does not take the matter 

far enough fOl the defendant tc> be able to contend that it is 
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enti t~.ec1 to any credi i: in ·this regard. The case ci tecJ by 

J:.lr Manley t Wa1:~_~ Atcheson [1926] 3 Bing 462 \vhich I have 

considered does not go as far as to enable the finding which 

Nr Hanley seeks to be made here. There is here no evidence 

as to what the actual market rental could be said t.o be at 

1 J'anuary, 1982. The plaintiff L.R. Allen Group Limited 

would of course in any event have been entitled to the 

review of the rental of 1 October, 1983 and it would be 

impossible for me to make any determination on the informat-

ion before the Court as to whether the plaintiff was in fact 

better off or not as a resul·t of the lease entered into 

vli th Europarts. 

The question of a failure to collect rental 

from Pacific Marketing Limited for the mon'!:hs of June and 

July is, I think, to be determined by me on the basis of 

the evidence and I find that no such rental could have 

been in any case demanded because of the absence of 

contractual relationships but, furthermore, on the balance 

of probabili ties 0~1 Jche evidence I oonclude that this 

company had vacatea. in l-lay, 1981 as-Hr Burrett says was, 

he believed, the c&se. 

The question of the carpets is one I have 

already dealt with in the course of discussion with counsel 
.. , 

during t.he submissions made and I can find no evidence upon 

which a decJuction could be made against the plaintiffs' 

claim on the basis ot the reference in the evidence to the 

cost of the carrets. 
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The only other matter .. is the question of some 

value being attributed to the use made of the premises over 

a period in July or August or over these blO months as is 

referred to in the evidence of f.1r CaldenlOod and t,1r Reed. 

i']i th regard to Hr CaldenlOod I s evidence 1 however, it has 

to be noted that he made reference to the necessity for 

certain work to be carried out in the repairi~g of the 

premises following their being vacated by Pacific Marketing 

Limited. There is no indication that another tenant could 

have been obtained at this t;ime and indeed the evidence of 

Hr CaldenlOod is to the contrary. Al together I find the 

evidence as to this aspect insufficient to enable me "\:0 

place any value upon this item to which the defendant should 

be entitled. 

The result accQ):dingly is that I find the 

plaintiffs I claim established and there ,·Till be judgmen·t 

for the plaintiffs for the sum of $14,575.62. As regards 

interest, I think that the case is one where the Court 

should exeT.cise its discretion under the Judicature Act 

but interest should not, I conclude, be allowed for any 

period prior to 30 March, 1982 because that appears to have 

been 'lhe earliest time at which the defendant was acquainted 

of the precise arr,ount which was claimed to be due by it in 

terms of its' 'obligations under the lease agreement. The 

interest will accord:i.ngly be allmved from 1 l\.pril, 1982 to 

the date vi judsmer,t. at 'Lhe rate specified in the Judicature 

Act. 
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There \vill be costs according to scale and I 

certify for a second day. I certify $100 per day for 

second counsel. Disbursements and wit~esses expenses 

will be as fixed 

SOLICI'J:'ORS : 

lvallace 1'lcLean Bawden & Partners Auckland for Plaintiffs 
Beckerleg·Cockle & Hanley Auckland, for Defendant. 


