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(ORAL) JUDGNENT OF BARREn. J 

'i'his is an appeal against the conviction of the appellant 

in the District Court at Hamilton on 21st i'larch 1984. He was 

charged with an offence uneler Section 59 of the Transport Act 

1962 in that I bein'J ill charge of a motor vehicle while un-.ler 

the influence of elrin~ or urug or both to such an extent as 

to be incapable of having proper control of the vehicle, but 

not so as to be liable for conviction for an offence under 

subsections (2) (a), (b) or (c) of Sections 5S or 58, he did 

fail to deliver up the ignition keys in his possession when 

required to uo so by a traffic officer. 

'l'he evi-.lence in L)rief is that the appellant was a 

passenger in a car that was stopped by a traffic officer in 

Ngaruawahia on 29th December 1983. The driver of the car was 

given an evidential breath test and ended up being apprehended; 

he later escaped from custody; what nappeneu to him is of no 

grea t moment ilere. 

The appellant remained in the car. 'I'he traffic officer 
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said in evidence that he "approached him. His speech was 

very slurred, his mannerism was grossly affected and there 

was a very strong ouour of urink about him". The traffic 

officer, who was stationed at Huntly Dut vlho ga.ve no. evidence 

of his experience as a traffic officer or of his experience 

in dealing with urunken drivers, stated further that he 

endeavoured to take the keys from the ignition when the 

appellant reached across and snatched them, holding them in 

his right clenched fist. There was some irresponsilJle behaviour 

on the part of the appellant in which 11e denied that he had 

possession of the keys, but he clearly refused to hand them 

to the traffic officer. Later, the traffic officer said that 

trle apiJellant was [leld in the police cells sulJsequently i he 

was told why lw nad lJeen arrested bu·t, in the view of the 

·traffic officer, he \las unalJle to understand this lJecause of 

his into~{icat:ion, Lut that four hours later, he was sobering 

up and he vJas able to unuerstanu it. 

'I'he learned Distri<.;t court Judge rightly stated that there 

were three necessary incrredients which the prosecution had to 

prove: 

1. 'l'l1e defendant was under the influence of 
drink or drugt:o such an extent that he was 
incapable of having proper controli 

2. 'l'he keys were in fact in his po::;session and 
therefore able:: to be handed over upon demandi 

3. The appellant '.vas in charge of the lllotor 
vehicJe. 

!'fir Conrwll for the appellant accepts that the keys were 

in the appellant's possession and ilblc to be handed over 

but he disputes whether there was any acceptable evidence 

(a) that the nppelLlnt ,'dS under tl1e influence and (b) that 

the appellant \vas ill clklrge of the vehicle. 

'J.'he District Court Judfjc accepted the evidence of the 

traffic officer that: the apj)ellunt was intoxicated, drunk, 

grossly or seriously affecteci oy licluor. 11e did not make any 

statement as to the extent that the consumption of alcohol 

woulu affect tile appellcLHt.. he acknowledged that there was 



3. 

no effort l\l~de by the prosecutor to (lualify the traffic officer 

as a person able to give opinion evidence as to the state of 

intoxication of soraebody in the appellant's position. Rather, 

the learned District Court Judge considered that the traffic 

officers, in their nor:ual course of duties, are involved in 

standard breatll tests that require a more soi,histicated 

knowh;dge of people IS dr ivingthan hitherto possible. lie 

accepted the fact tllat. the traffic officer was appointed 

by the l1inister (he really meant Secretary) of '1'ransport to 

carry out the functions of a traffic officer automatically 

gave llim the ability and discerm:lent to be able exercise 

requirements as to breat.h screening and evidential breath 

tests. he considered that when the traffic officer said that 

the appellant viaS grossly intoxicated, then he could be 

satisfied to the appropriate standard that the defendant 

was under the influence -to such an extent as to be incapable 

of having proper control. 

Unfortunately, this view is quite contrary to a decision 

of the Court of Appeal in Dlackie v. Police, (1966) N.Z.L.R. 

910; in that case, the majority of the Court of Appeal held that 

when a person is chargeel with driving a motor vehicle \vhilst 

under the influence of drink to such an extent as to be 

incapable of having proper control, the traffic officer or 

i?oliceman can snow tnat he is sufficiently qualified by 

training or experience to be allowed to express llis opinion 

in evidence as to the person I s capacity to drive. 'l'he majority 

of l~orth and HcCarthy I JJ. went on to emphasise that the 

fact that the witness is either a traffic officer or a 

policeman does not automatically qualify him to give opinion 

evidence on this topic. 

In that case, the Court emphasised that whilst any 

observer can <Jive evidence as to vlhether a person was drunk, 

a non-expert opinion of whether tne level of drunkenness 

had ascended beyond il cer-tain level was "a nice question 

calling for skill, care and precision". 

The learned District Court Judge in the present Cilse 

clearly formed his view as to the incapacity of the appellant 
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from the inadmissible opinion evidence of the traffic officer. 

Accordingly, there was in my view no acceptable evidence 

for one of the essential ingredients of this charge. 

'l'here£ore, tIle appeal must be allowed. 

It would have been a simple matter for the prosecutor 

in the District Court to have qualified the traffic officer 

as a person able to give. opinion evidence as was 

emphasised in tile .!JlacJ.::~~ case. 

Because the other point has been raised, I think I should 

also express a view on it. It is clea.r frolrl the judgment of 

Riciunond, J. in Stoops __ 'l.~~}ice, (1961) N.Z.L.H. 320, 323, 

that the prosecution, for an offence of this nature, does not 

need to establish that the defendant intended to drive or that 

there wa.s a reasonclble possibility that he would drive the car. 

Moreover, he held that it is not a defence for a defendant, 

if in ~ fact:.?_ control of the car, to establish that has no 

intention whatsoever of urivin<] the car himself. '1'0 that 

extent, if there is anytllin<J to tile contrary contained in 

the aecision of the l'lagistrates I Court in Police v. 'l'hompson 

(1955), 9 H.C.D. 139, that must be taken as being over-ruled. 

'I'he obvious targets for the section are those drivers 

who nave the good sense, after naving conswned too much liquor, 

not to drive but to "sleep it off". It is normally a driver 

or potential driver who would be prosecuted. J:lowever, the 

cases show that it does not necessarily have to be the driver 

so lon,] as the ~e_fac_t:£ control is assumed by the person 

Vlllo takes tiw keys and whether or nottnat per SOIl is entitled 

to the possession of the keys so far as the driver is concerned. 

In tl~ present case, the appellant in evidence stated 

that his intcllcion in relllovin(j the keys was to prevent the 

owner suddenly returnin:J to the car and driving off. Up until 

tHe stage wilen the uppellant took the keys, just before the 

traffic officer went to take thera, I do not think it can be 

saiJ. he was in de i'actc.:::ontrol of the car; however, his action 

in "beating the traffic officer to the draw" as it were 

does constitute an assurnption of ~e facto control. 'l'he 
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Dis tr ict Court JuJge a.ssuILled that there may have been a good 

motive for the accusetl in asswlling Jomination over the keys, 

but he also noledtllat the contrary view cuuld be that the 

appellant was acting out: of "bloody mindeJness". He saitl 

that "it seems that the appellant was aware of the stage which 

the traffic officer's dealings with the ariver had reached 

and that, like any reasonable citizen, he should have 

accepteu that the officer hatl some responsibilities but he 

elected to taJ',c the key.s away from t:he officer". That is a 

finLling of f<:.lct which I t:hink was perfectly justified in the 

circwnstances; tilerefore, the appeal would have failed on that 

ground. 

Hov/ever tile appeal lIlUst be <:.lllowed and the conviction 

quaslletl on tne first ground raised Ly counsel. 
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