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(ORAL) JUDGMENT OF VAUTIER, J. 

This is an action in which the 

order decreeing specific performance of 

ing to an interest in land naI!lel'y the qran t to them 

over the land of the defendant. 

basis that th~ agreement has been partly performed and;;~hoUl 
,I ! j :xt+>;':> I"'~'}: \" 

therefore in equity be,the subject of the decree 

plaintiffs accept that in terms of s.2(~) 

Enforcements Act 1956 the 

it can be shown that the doctrines relntinq 

are applicable in the circumstances. 

I proceed, first, to refer to 

stances in which the parties came 
, 

nature of the case put fonlard by the plaintiffs and ,bhe 
- "I ' I 

','.,1, 

,I 
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of factual dispute between th8 parties. The 

defendant are the respective owners of adjoining 

land. The land, of the plaintiffs consist of 

as an orchard and nursery. The defendant is 

adjoining area used for dairy farming. In 'about 

the defendant sold off part of his farm property 

a property developer, for sub-division by him. Not 

this the defendant and Mr Idione approached the 

a proposal for the creation by damming of a 

in an area forming the boundary bet ... leen the 

and the defendant's property. An unnamed stream 

a swampy area at this point which 

plaintiffs' land, partly within the defendant',s 1 
I 

within the area of land which had been 

ant to Mr Idione although this portion 

part of the reservation contribution for the la 

division. A main purpose of the formation of this 

it was agreed by all parties, was to improve the 

situation in that area. According to 

the other parties concerned also made referen:ce 

use of the water which would be gathered in the 
i 

,,' '~,: native source for irrigation purposes alld fOIT fire ~~,ghti~~,'i, 

emergencies., The defendant, however, maintained that .bea4~,i 
I 

ion of the area was the sole consioeration and the only ma~ 

which ~"as discussed when the parties t"cre cons~dering 

The proposal involved flooding portinn of the land of 

plaintiffs. 
, I 

They were asked for their consent to the 

and the plaintiff r.1r Ashford said thilt he gav~, t:his ';be'cause 
I' I ",', ,\' ~ ,II , I ,I I' 

"-

his desire to have this alterniltive source of, water as well 

with a view to general improvement of the n.ppea,rance,of the 

,I 

'I' ! 
'\1, 
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He also maintained that the consent which 

of the application made for the necess~ry 

Soil and Water Conservation Act 1967 of the damming of 

all proceeded on the basis that there were these 

jectives in view. No documents were produced, to 
" 'd ; ,.I "I' 

regard to the' application for the authority tcr' Clam the",st 

but it was not disDuted that the application 'was granted .... \ ,>,"'<" 

the lake formed 

application for a water right to enable them to' tah.<H:., .. W. 

the take thus formed for the purposes of irrigation 
____ , ...... ____ • __ H~ ,' ___ • ___ _ 

-. 

I tI, 
/1 <,I 

orchard ann nursery. Unfortuantely the 

made contained a gross overstatement as to 

which they wished to take, owing, it seems 

in the course of converting gallons to litres. 

concluded from the printed form which they were 

plete that they were obliged to state 

of the size of pump which they proposed to use and 

they mistakenly gave a figure of 

correctly calculated, the figure should have been 

per day. Furthermore, they had in fact no intent 

the pump for 24 hours a day and their actual draw, 

Mr Ashford said, would probably have been no more 

litres daily. These aspects of the matter, again, 

any way in dispute. The plaintiffs at this 

in need of an alternative source of irrigation as the 

they had had from the land of an 

side of the property had been interrupted by ,bulldozing 
, 

out when a road was being 
, 

this supply, ~t seems was in an~ event insufticient: 
I I)" 

I},I 
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Followina the ~~~ina 

plaintiffs, as I have mentionec'l, to the Taranaki 

Commission a~d Regional Water Board 
! 

of a water right; the 'plainti ffs, they 'Said, I wei'e, 

the tennr nf their conversations with the defendant 

as to the alternative use that the lake created could 

irrigation purposes, shocked to lp.~rn ~hat there 

to the grant of their wat~r right which included 
I I 

and th@ c'lefendant hims~lf. There were also two oth~£ 

being the owners of property further c'lownstr~p.nt fr~kJbe I 

area. The plaintiffs th!"!n received a letterld~ted 

1978 from the Board referring to their applica~,i,~n 
\1. 

432,000 litres of water per day and'to discus~ibns 

Board's officers had had with the defendant and Mr 

6tners;-- In this it was said that the nCYard-' s off 

cluded --that the taking of water on the scale refer 

be likely soon to deplete the lake. 

that the Board might be prepared to 

of water for the, ensuing season, the implica~ion 

Board wished to consider just what the draw-off was 

plaintiffs were contemplating 

their application. The letter concluded by saying 

application was unlikely to be granted "at 

alternatives by way of sinking of bores or wells 

to the plaintiffs. 

Following his discovery of the 

which the plaintiff Mr Ashford said he made 

ant, the plaintiffs received a visit from the de 

they say was at their bach on th,eir property. ~t 
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at which both the plaintiffs were present, 

made by the defendant, Mr Ashford sain, of 

had motivated him in opposing the application .of the 
1 1 

for the water right. ~t was said, according,t9 Mr 
1 , 

that the defendant did not wish to see the 

of the lake deteriorated by what he termed a 

referred to the fact that he was considering 

for his mother overlooking this small lake and that he 

water for that. At this same discussion the defendcUit, 

to the evidence of the plaintiffs, made refer'el',loe to,!,.bhe, 
I' I 

that he had a stream on his property from which he would, 
I 

the plaintiffs to draw the water they required.' 
"I,' I 

cussion as to the quality and volume of the wat~'r 
I II " 

whether it would constitute a continuous source. 

___ -"':r::~f.!'!rr:~sL to ,,?:as:. from a stream called the Motukara 

portion of which ran through the defendant's 

apparently been used earlier as a continuous 

for a dairy factory which was no longer operating. 

Mr Ashford said that 

was fully acquainted with the legal 

erection of buildings and pipelines on the land 

and the legal requirements to secure a right to 

this way over someone else's land. He \vas 

of and made known his concern for the fact 

considerably more costly for him to obtain 

source suggested because of the much greater 

and the fact that the water would have to be 

level. He made reference in relation 'to the 

rights to a relative of his \"ho had been 

in the United States and very much concerned in. 
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the matter of water rights. Th~ upshot of 
, 

according to the plaintiffs, was that they wo'uld 
,I, . 

" easement to erlable water to be oonveyed over It he 
I 

I , 

land from the stream in question'. It was realised, 

by both parties, that the water right 

obtained by application to the Board. 

concerned, adcordinq to the plaintiff 

question of the legal expenses and the surveyirig ~x~ense~ 

it was stipulated and agreed that these should be m~,t by 
'll ;.>1 I' 

plaintiffs and there was also agreement with t~qard"~O" 

question relating to the appearance of the 

The agreement arrived at, according to the 

permanent access to convey the \<1ater anr'J a 

this purpose. The whole basis of the discussion 
------. --,,----

thus made, according to the plaintiffs, was the des 

defendant to avoid water being taken from 

formed as already mentioned on the mutual boundary 

properties of the plaintiffs and the defendant. 

following this discussion the plaintiff 

the Board and explained the major error which 

completing his application already before the 

advising the actual quantity of water which he 

templating using from the lake but at the same 

reference to the fact that he had been offered 

of water, namely that from the r,10tukara Stream 

this and according to the plaintiffs, in accordance 

clear unnerstanding 

they withdrew their application to take water from the 
" 

their application was amended to one seeking a water 

take water from the stream on the defendant's p'roperty 
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point which had been agreed by this timp. bet,.,reen the 

There was no disagreement on the fact that a site for the' 
I I 

house and the pipeline was agreed upon in discussionb~ 

parties and in,deed the defendant said that he' pU:ggeEi~al~,I,all 
native site to that which the plaintiff l1r 

posed as being a more advantageous site in 

interests. ,I 

--- , .. ,--------- --,,""-- The plaintiffs also put in train the 

! 
" 

I II' 
/1 .. ' 

the necessa'ry survey for the purposes of the regi 

legal easement and thus the firm of surveyors, r1essrs~ ,., 

and Catchpole, were instructed and they proceeded, 

to the land to take all the necessary measurements 
r 

plan in the usual form for lodging with the District 

Registrar's Office was prepared dated January, 1979. 

surveyor concerned, Mr Catchpole, was 
I 
the plan prepared was put in and this contained a 

effect that the original master copy of the ~lan 

ed by Mr Catchpole to the solicitors for the qef 

ing by him and forwarding to 

I approval and disposal in the usual way. 

done in February, 1979 was confirmed by a note to 

'on the surveyor's account for $141.80 which the 

as they said they had agreed to do. 

, 
The pump house was constructed, a 

po~er brought lin 'from a nearby spurce on the defendant's 

and the pipeline and ancillary 

'total cost estimated of $3,314.00 of which 

was for materials. The plaintiffs did the actuql work 
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and included ,an estimated cost df the labour.: 
I 

the invoices referred to in the 

the work extended over some two or three months in 

after the supply of water was duly obtained by the 

and it is still so being obtained by them. 

It should here be mentioned 

and the defendant had clearly at this time become 

neighbours and persons who met socially. 

" 

The survey plan forwarded to 

not returned or, sent to the District Land Registrar ---- , .. , .... ~--....:.-- -_ .. _----

'I 

! 
" 

ing to the plaintiff Mr Ashford and 

a number of requests were made from time to 

to complete the necessary documents so that the 

granting the easement could be completed in the 

According to th~ plaintiffs the defendant, however, 

about this and made differing excuses over 

ing period. At some times, it was said, he c;Laimed,he, 

busy to attend to the matter but would 

On at least one other occasion he made 

dozing work which he wished to carry out and said t 

wish to sign the documents until this had been don 

suggested he expressed anxiety about 

any damage to the pipeline if he had signed the 

all events the matter simply drifted on in this 

1983 when the situation. arose that the plaintiffs 

sell their property. In view of this they sought 
I '>,", ' 

efforts to have the easement properly complet:ed and register 

and then theYlwere met with a complete refusal to 
! I 

I , 
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menta The letter of the solicitors for the 

21 April, 1983 produced showing that all that' wa's then l 

that the defendant was 
,I 

prepared "to allow the present arrilngement to contin 

meantime". The ,present proceedings were 
'---' ,'.'._---

I I 

on 28 November, 1983. 

It is finally necessary to state 
\','" ' 

the events which is advanced by the defendant 

the only witness for the defence. According to Mr 

evidence in chief the lake or pond abutting on the 

was to be formed solely for aesthetic reasons and he 

I any stage contemplate any water being 

irrigation purposes. So far as the 

plaintiffs from the Motukara Streat 

through his property was concerned, the defendant 

this arose and was permitted simply 

with the plaintiffs and his desire to help them 

ment in which he knew they were because of th~ 

their existing supply of water. He claimed that 

any question of him granting an easement over his land ,'" 

conveyance of the water ana that'all that he ~greed to 

do what he had done with other neighbours, that is to agree 
: 

supply of water in an informal wky and as 
• 1 

1 

a pfi?r,sonal" .faYClutr~o· 
, Ii I }',' ,v lid, 

the plaintiffs themselves and not to anyone else. Although 
",.1, 

\'\ 

plaintiff Mr Ashford had said that in the course 

ion at the bach to which I have already referred 

mention made of the fact of the defendant havinq 
'. 

some of his land for sub-division and of the natural I conc~rn 

the plaintiffs that there should be the registe,:r;:,ed e'a,,sement 
" I I'" 1'\,11. 
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that it would be a permanent arrangement, the de 

said nothing about this aspect or what was to 

the plaintiffs' supply of water in the event.o£ his 

I portion of land over which the plaintiffs' 

It becomes necessary, therefore, 

resolve the matters of fact in this case in which-

between the parties and a conflict of eviqence • 
. '" . 

of conflict to which I refer is the matter 

objectives of the parties when the lake on 

was to be formed and the permission uncter 

Conservation Act sought for that' purpose. Although t 

Mr Ashford was cross-examined at' some length as to . , 

relating to tQe irrigation purpose being mentioned 
l' i ! j 

I ,I' suggested that he was in conflict with bpth M!t" 'Id'±on~ 
II "f , I' 

defendant on this matter, the position \>lhich finally 
• 

that the situation was, in my view, obviously exactly 

plaintiff Mr Ashford had described it. This 

tent with the terms of the Board's letter to 

which I have already re.ferred, the letter dated 9 

in that that letter specifically referred to di,s't:ussit1l1s 
I' ! (I,,! '\,11, 

the Commissir'ln's officer had had with the defendant 

persons and continued by saying "the four objectors 
!" ' \ 

',1, 

application, including the landowner, the dev~loper 

nearby motel owners, all state that the quantity of 

.---_ ...... ----...ahl9-i..~ .. ..barely sufficient for their requirements 

abstractions shotild be allowed". 

made primary reference to the question of the quantity 

available for the various userE from the lake in quest 

however, the position which emerged finally in crOS"'-Cha"" ... 
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of the defendant Mr Jonas, made matters completely cl 

he admitted that both in the application in respect 

of the unnamed stream and 'the advertisement of.the 
I 
there was reference to the matter of the use of the 

irrigation. It therefore became apparent that all 

ally pursued assertions that the lake was original I 

for aesthetic reasons were without substance. 

Then, as regards the principal matter, 

'actual terms of the discussion just prior to the appli 

amendment of the plaintiffs' watE)r right application, 

constrained to take note that th~ defendant when he , 
1 

evidence seemed to be vague on many of the essential 

traversed by tAe discussion. He !repeatedly p:r!eJaced 
I ! " 

ments with the qualifying words "To the best of my 

"I believe this" to be so or not to be so and 

On the vital matter of whether the use of the pond 

irrigation purposes was discussed at the time \.,.hen the 

the water from the Hotukara Stream ,.,.as beinq d:i.scus·s~d 

that the defendant at first said "I don't believe that 
I 'jl :/1 

I' j ",', ,'\,11, 

Only a few moments later, however, ,,,hen the matter of the 

suggestions of the monitoring use and the resort·'to 

mentioned he answered the question put to him: 
,I 

"Nas that discussed, either of those 

"Not in any detail they \.,.ere not". 

There was thus a clear conflict in what he 

short time before. There was similar uncertainty in ,his 

as to when the term "legal easement" was first used and I 
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find it noteworthy that there was put to the 

the following question in cross-examination: 

"If Mr LTonas in his evidence says that 
~as not discussed afte~ the arrangements we 
In place, the pipeline was installe~, until the 
highway discussion if I can call it that last 
woul<ll. you say he is mistaken?" 

! 
I , 

The plaintiff's answer \-las: 

"My evidence is that \'1e have contacted him 
times since then." 

Then when the defendant himself came to give 

apparent that the defendant \'1as admitting that there 

discussions about the non-completion of the 

to the easement over the intervening years. 

inference from such matters as this \'1as that 

from time to time given different; v!=rsions 

pired between himself and the plaintiffs. 

"tf<\, 

the mention of the survey at the original di.scussi6ii, 
? ' 

plaintiffs' property. First, in his evidence the de 
admitted that this matter was mentioned at that 

later he denied that it was, but having had his 

to the earlier statement made by him on the 

hearing he acknowledged that it was. 

A further factor which I take 

the defendant finally incross-examination 
, 

a condition of his granting the right to the pI 

the water over his land that the plaintiffs shoul 

survey and legal costs. It has also to be ta~en , 
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that the defendant admitted that the survey plan was 

of his solicitor in February, 1979 or thereabouts 

that time he did have a discussion with his 

matter. 

Finally, in reaching a conclusion as 

which I should make in this case, I must refe~ to 

made upon me bY'~h,e witneEi13es in the witnessbox. 

given some indication that Mr ,Tonas equivocated in 

and seemed to be having difficulty in 'recollecting 

occurred •. Mr Ashford, on the other hane'l, 

me as giving his evidence in a very frank 

manner. 

'faking into account all the 
I 

,,' ,I,; referred and lveighing up the evidence af3 

to 

conclude that. there was an oral agreement entered into' 

these parties whereby the defendant, in consideration 

plaintiffs agreeing to discontinue their 

water right in respect of the lake area, agreed to grant.; 
! ! ,,'J. 

legal easement over his land to enable them to take wat.er;' ' 
" 

the necessary, water right was obtained, from t;.h~ Mot:u~~ra, .St 
. I 

across his property. 

I •• ' I 
\1, 

That finding in itself 'of conrse,ldoes 

the plaintiffs to succeed in 

'---- . ,·'·----nas-expressly pleaded the statute and the fact of 

not beinq in writing. It is therefore necessary to 

whether the plaintiffs can obtain the relief they 

equitable ground of part performance. 
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As to the law relating to this aspe 

Miss sim has referred me to the 

Specific Performance, 6th Edn., p.276 \vhich it 

show pertain in order that the contract may be 

operation of the statute. The statute 

now s.40 of the Property Law Act: 

"In order thus to withdra\'l a contract from' the,' 
operation of the statute, several circumstand 
must concur~ 1st, the 'acts of part rerforma~ce 
must be such as not only to be referable to a 
cont~act such as that alleged, but to be 
able 'to no other title~ 2ndly, must 
such as to render it a fraud i~ the 
to take advantage of the contract not 
writing~ 3rdly, the contract to which they 
refer must be such as in its own nature is 
enforceable by the Court~ and 4thly, there 
must be proper parol evidence of the contract 
which is let in by the acts of part pf-.rformanc~. 

The statements in Fry, of course, pre-date the d~cisions 
-- I " 

Kingswood Estates Co. Ltd. v. Anderson (1962,) 3 All ER '6'ol~ 
" 'd :;\ :'\! 

and Steadman'v. Steadman (1974) 2 All E~ 977 1~,hich";:n6w' 

be regarded as the leading authorities on the ,question 

doctrine of part performance. I therefore 
) 

to refer to the way in which the matter is 

on Contracts, 24th Edn., Vo1.l, para. 254: 

"Acts must point to existence of a contract. 
The acts of part per.formance relied on must 
such as to be referable to some contract, 
may be referred to the alleged one~ they 
prove the existence of some contract, and 
consistent with the contract alleged. In 
v. Alderson (1883) 8 App.Cas.467 the House 0 
held that an oral contract between an intesta 
a woman" that he should devise to her a life, 
in land, in return for her. promise to serve 
his housekeeper without wages, could not be 
merely because the woman had served without 
for many years up to his death, since her ' 
might have been for reasons other than the al 
contract. In his work on S cific Performanc 
Fry L.J. further stated that 
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perfbrmance must be referable to "no 
than the alleged contract; but this 
long been exploded." If the obvious exp 
of the acts is that they were done ",ith re 
to a contract, the doctrine of part perfo~".a .. ~' 
applies although some ingenious alternative,:, 
explanation for them can h'" suggested. It lSi. 
only necessary that the acts relied. on should, 
on the balance of probabilities, point to some 
contract, and either show the nature of or be 
consistent with the oral,contract alleged." 

, 
The decision in Steadman v. Steadman 

.! to, to which tpere is refe:2ence in Chitty followin'1 th,e 
\' I I I' 

,,' ,~,; which I have just quoted has, of course, I extendeCl' th~1 

the doctrine as previously understood, particularly wi '. 

ence to the question of payment 

not on the basis of the earlier 

in itself sufficient to constitute part performance. 
I I ,,, 

not, of course, necessary here to rely upon the actual.deo 

in Steadman v., Steadman (supra) because the 

formance relied upon are of ~lite a different ,nature 

are acts which in my vi~w fall within the earlier a 
'" ' j \1, 

and in particular comply with the rer:r,uirements, I of t 

leading case of Maddison v. Alderson (1881) 8 

----...... ___ --lb~einq-Gl.@.Brly .. ,ac:t.ions referable to the actual 

by the plaintiffs. They are these; as relied 

plaintiffs, i.e. first, the amending of the plaintiffs~ 

ion for a water right and the substitution of the appl 

for a right, in respect of the Hotukara Stream. That, 

as was submitted, is consistent only with some prior 

between the plain,tiffs ann the defendant because of 

a right ,.,ras obtained that water could not 

I
by it being conveyed over the land of the 

the matter of the entry on the land of the 
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laying of the underground pipes, the erection 

the installation of the pump an~ the tnstallat±bri' of 

power cabling. As to this aspect Miss Sim, I think, 

--- . ····----reHeaupon the early decision in England of _M,.,;;o,.,;;r-,,-.,.,;;...:;..;;;...,;-;,.~ 

1 Swanston 172, 37 ER 45. The passage there 

from the judgment of the Master of the 

and reads thus: 

U ••• where,a,person not in ,possession makes an 
agreement with the owner, and enters into 
possession, such possession has always been 
held to be a performance, because it is an 
unequivocal act referable to the contract. 
The act of a stranger on the land cannot be 
explained except by reference to a contract; 
it has always been considered as evidence 
some antecedent contract, and lets in the 
,enquiry what that contract was;" 

Here, of course, I am considering the matter 

in .accordance with the authorit{es and it must be 

that I have already reached the conclusion that the 

ment to which I have referred was indeed entered into. 

suggested on behalf of the defendant that this action~o 

on the land and the erection of the equipment and so on 
, 

regarded as simply preparatory and done 

.! or hope of a right being granted in the future. The 
)' j" ! 

,,' ,~; is that it is certainly an action which falls within 

ments which have been laid down as to whether an act 

not capable of being regarded as part performance becauseit( 

of course could not have been done without the defendant's 

mission. It could, of course, have been 

such a licence as the defendant contends 

done in. pursuance 

was in his'cbntemp~a 

and \'las agreed to be granted by him. 

as unreliable his evidence as to that aspect of the matter. 

, I 

,I 
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The final matter relied upon by Miss 

instructing of the surveyor and the fonlarding of 

plan in registrable form to the solicitors and'the 

the survey costs. These actions are indeed not only 

with such an agreement as the plaintiffs are putting 

they are also in my view clearly actions 
I 
an obligation of the plaintiffs in terms 

indeed the defend~nt concedE!s they \..,ere at, all even 

the payment of the survey costs. The same of cour 

regards the first matter relied upon, that is the 

'the application. That, on my findings, was an obI 

ing upon the plaintiffs in terms of the bargain they 

'with the defendant. 

Mr Ross has referred me to the decision , 

Boutique Balmoral Ltd.._'{. Retail Holdin'1s 

at p.226 where: there was referenme to the 
I 

, , 
legal w~iters of the conclusions reache~ by the I~ 

in the case of Steadman v. Steadman (supra) to 

already referred. The learned Junge concluded 

note in the All England Report of the decision in 

reading as follows - , 1 

"In ord~r to establish facts amounting 'to'" part:!, I, 

performance it \..,as necessary for a plal:n'ti ff'" . "'" 
to show that he had acted to his detrtment and 

. that the acts in question were such as to indicate 
.on a balance of probabilities that they had been 
performed in reliance on a contract witJ:i:~hthe ;iii,), , ' 

defendan~ which was consistent with t~econtrac~ 
alleged" ((1974) 2 All ER 977, 978) -

--_ .... ·_----GicG-Ulf1.--.be-misleading and was capable of 

that I agree. I think it is indeed necessary for 
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of considering the matter of part performance to 

whether or not the acts performed are acts perfo 

ion of obligations arising under the propounded c 

Judge said. Here, however, as I have indicated, 

clearly were. 

The question was r~ised 

was fully aware of the nature of an easement. 
! 

fa~tual finding I must say that T concl~de that h~ 

His various dealings with property would, I think, c 

acquainted him with the nature of an easement but not 

there is the admission to which r have illready,_ referred 

his attending and discussing the matter with his solic! . ;. 

I ': 

the survey plan was sent. It is quite inconceivabl~ in -,-

that if he was under some misapprehension as 'b;)'''whaf~la'n'' 
I t !I'I "\ ILlt, .. ,' 

was the soli~itor having received,such 

for the purposes of registration of an easement _wuu~_~· 
!'I.' j 

'1 11 

advised him of the position and a le,tter ,."ouLm -sur 

sent forth\."ith to draw attention 

----wwhi-efl---4:.+re de-fendant had acted in entering into the 

with the plaintiffs. The situation would, 

here be governed by what is said in ~H~a~l~~~~~~~~~~~ 

4th Edn., Vol.9, p.97, para.226, as cited 

" ••• it is now well settled that an apparent me 
of the 'minds of the parties will suffice for a 
binding contract. Nhere a party has so conducted' 
himself that a reasonable man would believe that 
he is unambiguously assenting to the terms as pro~ 
posed by the other party, the former is precluded 
from setting up his real intention and is bound 
by the contract as if he had intended to agree 
the other party's terms." 
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With regard to the authoiities refe 

, Mr Ross relating to the formation of th8 contract, 

Wellington City Corporation v. Public 
, 

t-tcCrae v. Wheeler (1969) NZLR 333 and r1cBean v. 

NZLR 2~, I say only that the findings of fact: I 

this case mak~ it unnecessary fO,r me to discu,ss 

ThJy are all referable'to completely 
::t,r~'t' 

to;;those to which" on my fi[ldings pertain in the 

The only other authorities to which I 

reference are 

to the matter of part performance and those 'vere 

Thorp 3 Swan. ,482, 36 ER 934 and Cooney v. Bur,I1S' 

21,6. Those were referred to 
£«, 

ob,:taining a survey and ,it "ras subrrli tted, suppo~~, th~"" ".1 
'It. ",';/', ,', ! 

that the instructing of a surveyor in the pres~nt 

equivocal action and explicable as simply an act 

---- ',·,·------Ct"'(Yo-y-ln-anticipation of the entering into of a b 

ion and not acts done in actual performance of any' 

In fact those authorities reveal a completely aif 

to that here pertaining. 

In'Pembroke v. Thorp (supra) for example, 

situation was that the boundaries of the land to 

were uncertain and i'l surveyor :neasurement as it was 

was arranged for by the claimant. 

standably in the circumstances classed as 

in preparation. 
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My conclusion here is that there would 

injustice and unfairness amounting to fraud 

or equitable sense in the defendant denying th~ 

'1 easement which was arranged for between them in 

the ev~dence, clearly refrained from arranging 

water which they could have done either in the 

by the Board or by pursuing 

been successful ~,n ,the end for the much smaller 

were seeking an1 they have of course incurred the 

ial expense of installing equipment in the 

done for the purposes of this water supply 

defendant's property. They would clearly suffer s 

no~ by being denied this right to take the wa~er 
I 

defendant's land and I do not think 
I • I 

regarded as offset as was suggested by it be1pg, 
I 

have had the water free of charge for the 

,,,hich has elapsed. The situation of 

is not that of the defendant to sell and the 

sustained the substantial detriment to which I 

whereas the defendant has obtained the benefit he 

1'1) 

" I 

In all the circumstances, therefore, my 
I 

is that the plaintiffs are entitled to the decr~e 

seek and there will be an order that the defend~:rlt' spe'~ 
I I , t~>~;F' i \'< 

perform the agreement referred to tn paragraph 4 of£h~' 

of claim by signing the survey pLm pre:oared by Messrs; 
'----, , .•. ~ •• ------~ --'.---- • ' > :" 

and Catchpole in January 1979 and making the same avail 

be forwarded to the District Land Registrar 

and by signing any amendment thereof as may 

the District Land Registrar and also 
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permanent easement for the conveyance 'of water 

in accoroance with the plan, such qrant to follow 

form of an easement for such purposes ~s prepared 

practisinq in New Plymouth. 

, ! 
" 

1he plaintiffs are entitled to costs. 
I 

costs on the scale of a claim for $5,000. I 

discovery and fnspection and a secon(~ day. at scale. 
'~,' , ~~ 

ments and witnesses expenses are to be fixed 

SQI.ICTTORS: 

St. Leger Reeves 1'1idd1eton Young & Co. New Plymouth 
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