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(ORAL) JUDGMENT OF VAUTIER, J.

N , over the land of the defendant. The claim is{advanced

are applicable in the circumstances. .

I proceed, first, to fefer to thnghckérohnd;cir

(\h

stances in which the parties came to deal with each~othéri\the

nature of the case put forward by the vlalntlffo and he”areas



of factual dispute between the parties. The plaiﬁt

defendant are the respective owners of adjoining piece

land. The land of the plaintiffs consist of 3.0401

‘a property developer, for sub-division by him. Not lo

  a proposal for the creatlon by dammlng of a small la

kln an area forming the boundary between the plalntlffs

plaintiffs’ lénd)}partiyyWithin the defendantﬂé lan
L i ‘

as an orchard and nursery. The defendant is the own
adjoining area used for dairy farming. 1In about the y

the defendant sold off part of his farm property to a M

this the defendant ~and-Mr Idlone approached the plalnt

and the defendant's property. An unnamed stream appé

a ‘'swampy area at thiskpbint which area fell partly w

within the area of land which had been transferred.
ant to Mr Idioné although this portion of land was
part of the’reservation contribution for the latter
division. A main purpose of the formation of this s
it was agreed by all partieé, was to improve the aesth
situation in that area. According to the plaintiffs,

the other parties concerned also made reference to the pos

native source for irrigation pufposes and for firg ﬁ;ghtiqq

emergencies.. The defendant, however, maintained th&f»beaggiﬁ
ion of the area was the sole consideration and.the only matte
which was discussed when the parties were considering ﬁhi‘
The proposal involved flooding portion of the land ofifhe
plaintiffs, They were asked for their consent to‘tﬁe prbpos‘
and the plalntlff Mr Ashford sald that he qave ﬁhls because

e,
AN

his desire to have this alternative source of water aS'well~a

with a view to general improvement of the appearance Qf thei



jectives in view. No documents were produced to the Court wit
. . oty

made contained a gross overstatement as to the amoun

&‘piete that they were obliged to state the maximum dail

‘of the size of pump which they proposed to use andyiﬁ thi

~correctly calculated, the figure should have been 9

in need of an alternative source of irrigation as the suppl

orchard and nursery. Unfortuantely the application

which they wished to take, owing, it seems to some mi
in the course of converting gallons to litres. The‘é

concluded from the printed form which they were reqﬁired

they mistakenly gave a figure of 432,000‘litres pe

per day. Fﬁrthermore, théy had in fact no intentio
the pump for:24 houréf; day and their actual éfaw,
Mr Ashford said, would probably have been no more t
litres daily. These aspects of the matter, aqain;

any way in dispute. The plaintiffs at this time were v

they had had from the land of an adjOlnlng owner on the

side of the property had been interrupted by bulldozihg c\



‘432,000 litres of water per day and'to discussions

plaintiffs, as I have mentioned, to the Tarahnaki Catchment

of a.water right, the 'plaintiffs, they Baid,'wefé,?
the tenor of their conversations with thé defendant an
as to the alternative use that the lake created could‘be put fo
irrigation purposes, shocked to lparn that there were ob
to the grant of their water right which included both;

t

and the defendant himself, There were also two oth r'obje tor

area. The plaintiffs then received a letter: dated
1978 from the Board referring to their applicatiqn

St

Board's officers had had with the defendant and Mr |

be likely soon to deplete the lake.

others,

In this it was said that the Board's officer
cluded “that the taking of water on the scale referr

The plaintiffs wer

their application. The letter concluded by saying‘ﬁh t th

they say was at their bach on their property. At this



had motivated: him in opposing the application .of the plaintiff
{ .
' ) [
for the water right. It was said, accogding,to Mr As

that the defendant did not wish to see the aesthetic g

for his mother overlooking this small lake and that he w
water for that. At this same discussion the defeﬁdaﬁt accor

to the evidence of the plaintiffs, made referénoe t6,

referred to was from a stream called the Motukara §

portion of which ran through the defendant's proper

apparently been used earlier as a continuous source .

this way over someone else's land. He was also, he;égi
of and made known his concern for the fact that it wof
considerably more costly for him to obtain the wate:
source suggested because of the much greater distan
and the fact that the water would have to be pumpe
level. He made reference in relation to the matter of
rights to a relative of his who had been a circuit Couf

in the United States and very much concerned in his wor



the matter of water rights. Thq upshot of the discuss

according to the plaintiffs,

it was stipulated and agreed that these should be meﬁ th

D
1) ]
| i

plaintiffs and there was also agreement with fééardi
question relating to the appearance of the pﬁmpmhou’
permanent access to convey the water and a 1e§al eas

this purpose. The whole basis of the discussion an

properties of the plaintiffs and the defendant. Tmm

| advising the actual quantity of water which he
templating using from the lake but at the same
' reference to the fact thaﬁ he had been offered

i

of water, namely that from the Motukara Stream and

this and according to the plaintiffs, in accordance



|

ing by him and forwarding to the District Land Regi

approval and disposal in the usual way. The fact tha

t

The punmp house was constructed, a supply \o,f_

" total cost estimated of $3,314.00 of which the ,sum of $2

was for materials. The plalntlffs did the actual work themselv



" neighbours and persons who met socially.

4

and it is still so being obtained by them,

i

It should here be mentioned that’ghe~pl intif‘
. Pt i

and the defendant had clearly at this time become friendl

On at least one other occasion he made reference to

busy to attend to the matter but would do so as soon

and then they%were met with a cqmplete refusal to grant the eas

f



'
p
(i

ment. The letter of the solicitors for the defendant,

prepared "to allow the present arrangement to contin

meantime". The present proceedings were acéordingly

'irriqation puféoses. So far as the taking of water

on 28 November, 1983.

plaintiffs from;the Motukara Streat at a point wher
through his property was concerned, the defendant s

&

this arose and was permitted simply because of his

their existing supply of water. He claimed that there

the plaintiffs that there should be the registered ejsement so

ot VA A



_that it would be a permanent arrangement, the defendan

fSéid nothing about this aspect or what was to happeh s

‘the plaintiffs' supply_of water in the event. of his: sellin

-10~

portion of land over which the plaintiffs' pipeline

resolve the métﬁers offfact in this case in which-

between the paf (es and a conflict of evidence. Th

Conservation Act sought for that' purpose. Although the

relating to tﬁé irrigation purpose being mentioned and
§ | i N

in that that letter specificallybreferred to diﬁtuséib

. |’ [ )

the Commissimn's officer had had with the defendant 'and other
: S

persons and continued by saying "the four objectors tosyouf'
oy ‘L;'“.]‘ i

application, including the landowner, the developer and the

i

nearby motel owners, all state that the quantity of wat

ableis.barely sufficient for their requirements and n

abstractions should be allowed". The letter in questio
made primary reference to the question of the quantity

W
available for the various users from the lake in question

however, the position which emerged finally in cross-exami
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of}the defendant Mr Johes,~made matters completely cle

'he admitted that both in the application in respect o

G there was reference to the matter of the use~of the

igation, It therefore became apparent that all t

Then,’as regaf&s the principal matter,

‘actual terms of the discussion just prior to the applic

,,. amendment of the plaintiffs' water right application,
constrained to take note that the defendant when he gav
evidence seemed to be vague on many of the eseential matte

traversed by the discussion. He repeatedly prefaced h
. ; . [

On the vital matter of whether the use of the pond or?lek‘

irrigation purposes was discussed at the time when the,bfe
the water from the Motukara Stream was being diécussed'

that the defendant at first said "I don't belleve thati

i
Wi

Only a few moments later, however, when the matter of‘th

mentioned he answered the question put to him: 1

P
/ [

"Was that discussed, either of those options?"

by saying -
"Not in'any detail they were not".

There was thus a clear conflict in what he had said oniy
short time before. There was similar uncertainty in«his

: as to when the term "legal easement" was first used and
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b

L “find it noteworthy that there was put to the plaint

the following question in cross-examination:

was not discussed after the arrangements were

: in place, the pipeline was installed, until th

' highway discussion if I can call it that last‘
o would you say he is mlstaken°"

The plaintiff's answer was:

RIS o
: £

o 5 A '

"My evidence is that we have contacted him:severa
times since then." : o

pE

discussions about the non-completion of the ddgumen s
to the easement over the intervening years, ' The i
inference from such matters as this was that the defenda

from time to time given different versions of what

pired between himself and the plaintiffs, There w

ant's evidence, also, with regard to thé important ques
i the mention of the survey at the original digcussio
plaintiffs' property. First, in his evidence the’def

admitted that this matter was mentioned at that time

later he denied that it was, but having had his attent
to the earlier statement made by him on the previous:.da

hearing he acknowledged that it Was.

: A A further factor which I take into accc
the defendant finally in ‘cross-examination admitted ha

a condition of his granting the right to theyplain

the water over his land that the plaintiffs should m

survey and legal costs. It has also to be taken‘int



‘legal easement over his land to enable them to take water

manner.

Ty

referred and weighing up the evidence as a wHole I Un

conclude that there was an oral agreement entered into bet:

W ";,-‘ bl
the necessary.water right was obtained, from the Motﬁquap
across his property. '

\
oo g
yh

That finding in itself of course{does;nk

the plaintiffs to succeed in their claim because the

has expresSly'ﬁléaded the statute and the fact of the a2
not being in writing. Tt is therefore necessary to

whether the plaintiffs can obtain the relief they seek on th

e&uitable ground of part performance. .




operation of the statute. The statute in England,

:be regarded as the leading authorities on the\questio

-14-

As to the law relating to this aspec

Miss Sim has referredeme to the conditions referr

Specific Performance,thh Edn., p.276 which it is

show pertain in order that the contract may be rem

now s.40 of the Property Law Act:

"In order thus to withdraw a contract from:'th
operation:of the statute, several circumstan
must concur; 1lst, the acts of vart performahé‘
must be such as not only to be referable to a
: contract such as that alleged, but to be refe
: able 'to no other titley 2ndly, they must be
’ such. as to render it a fraud in the defenda
to take advantage of the contract not being i
writing; 3rdly, the contract to which they
refer must be such as in its own nature is
enforceable by the Court; and 4thly, there.
must be proper parol evidence of the contract
which is let in by the acts of part performanc

The statements in Fry, of course, pre-date the decisio
Kingswood Estates Co. Ltd. v. Anderson (1962) 3 AllFER 60

i

and Steadman’ v. Steadman (1974) 2 All ER 977 whloh" 6 mhé

doctrine of part performance. I thercfore deem;it legir

to refer to the way in which the matter is set fort

on Contracts, 24th Edn., Vol.1l, para. 254:

"Acts must point to existence of a contract,
The acts of part performance relied on must
such as to be referable to some contract, ‘and
may be referred to the alleged one; they must
prove the existence of some contract, and be
consistent with the contract alleged. In Maddiso
v. Alderson (1883) 8 App.Cas.467 the House of Lord

that an oral contract between an intestat
a woman, that he should devise to her a life
in land, in return for her promise to serve hi
his housekeeper without wages, could not be enfo”
merely because the woman had served without: wage‘
for many vears up to his death, since her serv;Lc
might have been for reasons other than the: allege
contract, In his work on Specific Performance
Fry L.J. further stated that the acts.of pa
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performance must be referable to "no.other
than the alleged contract; but this.view !
long been exploded." If the obvious explanc
of the acts is that they were done with refere
' to a contract, the doctrine of part perform:
applies although some ingenious alternative
explanation for them can he suggested. . Tt i
only necessary that the acts relied.on ‘should
on the balance of probabilities, point to some
contract, and either show the nature of or be
consistent with the oral contract alleged."

The decision in Steadman v. Steadman (supra) already r

to, to which there is reference .in Chitty following the passag

“the doctrine ‘as previously understood, particularly Wi

ence to the question of payment of money which in itse
not on the basis of the earlier authorities been regarde

in itself sufficient to constitute part performance.

| ~ ' .
not, of course, necessary here to rely upon the actua

+

being-eclearly-actions referable to the actual cbntraf

by the plaintiffs. They are these; as relied upon bt th

for a right in respect of the Motukara Stream. That,



‘power cabling., As to this aspect Miss Sim, I think,

-lf=- ,»'|

laying of the underground pipes, the erection of .the

W

the installation of the pump and the installation of

relied Upon thé éarly decision in England of Morphett

1 Swanston 172, 37 ER 45. The passage there referred t
from the judgment of the Master of the Rolls Sir Thomas P

and reads. thus:

"...where a“person not in possession makes an
agreement with the owner, and enters. into
possession, such possession has always . been
held to be a performance, because it is an
unequivocal act referable to the contract.

: The act of a stranger on the land cannot be

! explained except by reference to a contract;

it has always been considered as evidence o
some antecedent.contract, and lets in the
enquiry. what that contract was;"

[P

Here, of course;;I am cbnsidering the matter of par
?n_accotdance with the authorities and it must be r
that I have alreaéy reached the conclusion thét the(
ment to which I have referred was indeed entered into
suggested on behalf of the defendant that this action
on the land and the erection of the equipment and so o
regarded as simply preparatory and done in the;expectation‘of
or hope of a rlght being granted ln the j‘utureT The faét howeve
is that it is certainly an actlon which falls wlthln‘the reguire
ments which have been laid down as to whether an act is or \is
not capable of being regarded as part performanée because i

of course could not have been done without the defendant'

mission. It could, of course, have been done in pursuahce‘of



the survey costs. These actions are indeed not onlYfCO
|

the payment of the survey costs. The same of cours

‘the application. That, on my findings, was an obli
ing upon the plaintiffs in terms of the bargain the

‘'with the defendant.

Boutique Balmoral Ltd., v. Retail Holdlnqs Ltd

“in the case of Steadman v. Steadman (supra) to Mhich §

already referred., The learned Judge concluded that: the

reading as follows -

"In order to establish facts amounting to”oarb‘“ 
performance it was necessary for a plaintlff“ 24
“to show that he had acted to his detriment and
that. the acts in question were such as to 1ndlcate

on a balance of probabilities that they had been G
performed in reliance on a contract with: the
defendant which was consistent with the .contract.
alleged" ((1974) 2 All ER 977, 978) =~

that I agree. I think it is indeed necessary for the purposes
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i

of considering‘the‘maéfer‘bf part performance to é
whether o£ not the acts performed are acts performe
ion of obligations arising under the propounded COQ
Judge said. Here, however, as I have indicated, th

clearly were,

The question was raised as to whether the def
was fully awa?e of the nature of an easementz As a matter
factual finding I must say that T conclude that he was Sojawar
His various dealings with property would, I think,’cl

t

aéQuainted him with the nature of an easement but ﬂot

his attending and discussing the matter with his soliéito

the survey plan was sent. It is quite inconceivablé*i

sent forthwith to draw attention to the mistaken idea

whieh-the defendant had acted in entering into the

with the plaintiffs. The situation would, I think

here be governed by what is said in Halsbury's Laws o

4th Edn., Vol.9, p.97, para.226, as cited by Miss Sim:

"...it is now well settled that an apparent meeti
of the 'minds of the parties will suffice for a
binding contract. Where a party has so conducte
himself that a reasonable man would believe'tha
he is unambiguously assenting to the terms as pro
posed by the other party, the former is precluded
from setting up his real intention and is bound

the other party's terms."



Wellington City‘Corporation v. Public

b McCrae v. Wheeler (1969) NZLR 333 and McBean v. Howey

NZLR 25, I say only that the findings

Thérg 3 Swan.

5. Those were referred to with reference to the

ke

that the instructinq of a surveyor in the present c

‘ was arranged for by the claimant. That, of course,

standably in the'circumstances classed as something

in' preparation.



‘which has elapsed The situation of course is 'that the

seek and there will be an order that the defendafit spegifical'y

water whichktheyecould have done either in the;mann
by the Board Qf by pu:euing their applicatioh,which
been successfﬁljggﬁthe endgfor the much smaller qua
were seeking and they have of ceurse incurredfehe q
ial expense of installing equipment in the way which
done for the purposes of this water supply carried acros
defendant's property. They would clearly suffer substa
now.byvbeing denied this right to take the water across
defendant’s land and I do not think that the eituatien can be
i

reQarded as offset as was. sugqested by 1t belpg 31mg;y said the

have had the water free of charge for the subetantlal
is not that of the defendant to sell and the plaintiffs ha

sustained the substantial detriment to which I have refer

whereas the defendant has obtained the benefit he sought

is that the plaintiffs are entitled to the decrée which they

perform the agreement referred to in paragraph 4 of

of claim by signing the survey plan prevared by Messrs

and Catchpole in January 1979 and making the same available
be forwarded to the District Land Registrar for registp

and by signing any amendment thereof as may be required b




form of an easement for such purposes as prepared by so

3 practising in New Plymouth.

?he plaintiffs are entitled to costs.
Vo ! i

vty coéts on the 'gcale of a claim for $5,0010. I'certyfy,

‘discovery and inspection and a second day.at scale.
V et 1 )

ments and witnesses expenses are to be fixed by the

SOLICITORS:
. St. Leger Reeves Middleﬁon Young & Co. New Plymouth for
‘ :  Nicholson Xirby Sheat & Co, New Plymouth for Defenda
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