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(ORAL) JUDGMENT OF VAVTIBR!~. 

This appeal is brought in respect of Ci judgment given 

in the District Court at Whangarei on 16 September, 1983 in 

respect of a claim by. the appellant th3 Attorney'-G2!1eral suing 

on behalf of the New Zealand Government Railw2.Ys Department 

against the abovenamed respondent. The claim vla3 for the 

recovery of the sum of $8 r 054.01. The Judge I at the conclusi.()n 
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of the hearing, gave judgment in favour of the respondent. 

It is important to note the state of the pleadings 

upon the basis of ,,,hich the action proceeded to trial. The 

appellant in the statement of claim made the following allegat

ions against the respondent: 

(a) That. she carried on business as Trixie Newton Travel 

at Kerikeri i 

(b) That pursuant to a written "Services l\gency AgreemE~nt" 

she agreed to sell Road Services tickets and to arrange 

reservations as required by clients on behalf of the 

Appellant anc'l to account for payments received for such 

tickets anq reservations to the Appellant. 

(c) Between the 7th day of August 1981 and the 14th day of 

November 1981 she sold tickets in accordance with the 

agreement referred to to a value of $8,054.01. 

(d) She did not pay the sum of $8,054.01 to the Appellant 

in terms of the agreement. 

The statement of defence filed on behalf of the 

respondent admitted all these allegations except that there 

was a denial that she had failed to account for the sum of 

$8,054.01 following demand made upon her for that sum. She 

then pleaded the affirmative defence that all payments due by 

l:.er to th.e plaintiff for the period mentioned in the statement 

of claim had been paid and satisfied by her and this accord-

j ngly was the only issue in disf:>ute at; the hearing. For this 

reason it was agreed beb/een counsel that the defendant should 

be'gin, the onus of proof being of course on the respondent to 
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satisfy the Court as to the affinnati ve defence thus raised 

by her. With hindsight I think it is a little unfortunate 

that the appellant's counsel agreed to the matter proceeding 

in this v,ay, apparently witllout any opening address, because 

it resulted in evidence being led which would clearly be rather 

difficul t to understand without the necessary background of 

facts having been made available to the Court beforehand. I 

appreciate that in the conditions '."hich pertain as regards the 

hearing of actions in the District Court it is not often necess

ary or usually acceptable for any lengthy opening addresses to 

be made but in this case the evidence of the respondent, which 

\-las that given by the witness Mr Lever-Naylor, ,,,auld certainly 

be difficult to follo\>l in the \-lay in which it appears on the 

record. This evidence was the only evidence adduced on behalf 

of the respondent. 'rhe evidence J.ater called on behalf of the 

appellant showed that the situation and the background of this 

claim was that there had existed for a considerable time a 

·written sales agency agreement bet\-leen the Raih!ays Department 

and the respondent personally, she carrying on business at 

Kerikeri under the trade name of Trixie Ne\-lton Travel. The 

pleadings, of coc::.r?e, cont;:.in the express admission that she 

was so carryin~ on business. The subsequent evidence to which 

I have referred shows, hO\-lever, that there was also at times 

relevant to this pa~·ticular claim a sales agency agreement 

which had been entered i:lto much more recently by a company 

co.lled Technical Consultc:.nts Limited which agency related to 

a business 1_n Kaikohe. 'rhp. evidence of Hr l.ever-Naylor showed 

that at some stage SOln.:! kind of business relationship appears 

to have r.ome into existence between the respondent, Patricia 

Wynsome l\lewton and this company. 'rhat ;fact is further evidenced 
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by the reference in the sales agreement to which I have 

referred in respect of the Kaikohe business including an 

interpolated reference to the agreement being entered into 

by '''rrixie Newton Travel, a division of Technical Consultants 

Limited". The agreement produced by the appellant, however r 

shows clearly that the party that entered into and executed 

that agreement was Technical Consultants Limited. There seemf.:~ 

to have arisen in recent years in this country some attempt to 

adopt this American-style nomenclature and refer to this term 

"a division" of a company or corporation, a matter which, of 

course, may be of some assistance in the operation of large 

conglomerates in the United States but has no legal relevance 

whatsoever to the situation existing under our law. 

'1'he matter was further developed by the evidence of 

Hr Lever-Naylor himself v/ho, when asked what position he held 

in the defendant's business, replied: 

"I was the Secretary of the owner··:::ompany, 
Technical Consultants Limited." 

These mat.ters were never explained or ~evelop8d any further 

and of course had no relevance on .the face of the pleadings. 

The evidence given by Nr Lever-Naylor also nlCide it cle2r when 

viewed in the light of the evidence subsequently called that 

the agency agreement \\Thich Technical Consultant3 had with the 

Railways Department for Kaikohe was being run fo!: it there by 

a Mr Boswinkle. The evidence for the appellant also showed 

that this Mr Boswinkle had given a cheqnE: to the RdilvJays 

Department for $6,016.36 in respect of mo~eys cwed by the 

Kaikohe agency. He later departed from NevI Zealand and that 

cheque ,\Tas dishonoured. 
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There was the evidence of an officer of the Raih,rays 

Department as to his having then approached f.1r Lever-·Naylor .. 

at the Kaikohe agency office and of his having told him that 

if a replacement cheque vIas not produced the defendant would 

have to terminate the agency. He th~n received a cheque for 

the amount mentioned. He referred to the fact that the cheque 

itself bore c note in the hand\vriting of the drawer indicating· 

that this cheque '.vas in replacement of an earlier cheque. 

There '.vas evidence from the same witness of a further cheque 

for $3,739.34 later paid in respect of the operations of the 

Kaikohe agency. This cheque, a copy of which as in the case 

of the cheque pre ":tously mentioned, was produced by Mr Lever-

Naylor in the course of his evidence, was signed by him. 

Both cheques were drawn on an account carrying the name 

Trixie Newton Travel. 

Nr Lever-Naylor in his evidence produced a copy of 

what was· described as "Ne'.·l Zealand Railways Road Service and 

other - final account". '1'his is vlhat is referred to as "the 

reconciliation statement" in the judgment of the Judge to which 

I will shortly refer. 'I'his statement shows on its face that 

it purported to bring together the accounts of the defendant's 

Kerikeri agency business and the agency business to which I have 

referred operated by Technical Consultants Limted or Mr Bosv,r:l.l~kle 

on its behalf or on his own behalf and to give credit to the 

defendant for the two payments to which I have referred earlier, 

namely the cheques for the amour.ts of.$6,016.36 and $3,739.34. 

No attempt is made to disguise the position in that the state

ment in question designates these two cheques as "paid on behalf 

of J.C. Boswinkle in his absence" but the sums so designated 
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are put under the heading "due Trixie Ne\vton Travel Kerikeri". 

Mr Lever-Naylor's evidence on the matter is quite short and 

reads as fellows: 

"vlould you explain "I:he significance of that 
statement and what is it intended to convey? 
... The statement was to bring together the 
total account finalised by the Railways after 
the contrac'ts were te:rminated and to s.110\<1 
that the moneys owing by Trixie Newton Travel 
and Technical Consultants had in fact been 
paid." 

Then a li,t tIe later he said: 

"As Secretary and the person responsible for the 
payments by the l\gency to the Railways, vJhat 
were those payments made in reSlJect of? .. 
,'1'hey \vere made in respec't of accounts ovli,ng' 
by J. C. Bos\vinkle who vlas overseas- at the time. 

IVere they made in payment of the matters in 
substance of this claim? .. Not in the initial 
satisfaction but in the reconciliation account 
they \vere credited to that account by me. 
That is why I set out the reconciliation 
account for the Depart,ment." 

It is made clear that Mr Lever-Naylor was simply, by this so-

called reconcilia'tion statement, attempting to re-appropriate 

the amounts which had clearly been paid to the Railvlays Depart-

ment in respect of the debts owing by 'rechnical Consultants 

Limited OT M::: Bcswinkle in respect of the Kaikohe agency and 

cr-=dit them to the defendant. It was in this way, indeed, even 

sought to demonstrat,e that the Raihvays Department' nmv' owed 

the defendant the surn of ~4, 4 31.11. There was no evidence 

whatsoever adduced tn shuv: -that the Rai hvays Department ever 

agreed to such ~'e-approp:;:-iat:ion, of these payments. The only, 

reasons given by the ',Juage for finding in favour of the respond-

ent are as follows: 
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"The plaintiff claims the sum of $8,054.01 
against 1:he defendant who quite simply says 
that that sum has been paid and is incorporated 
in payments made to the Haihlays Department as 
shown in a reconciliation statement produced 
by l-1r Lever-Naylor. 

I have been unable to see hO\v it is t.hat the 
Hailways Department cannot accept that recon
ciliation. It is of course for the plaintiff 
to prove its case against the defendant. It 
has not been able to do so in my view·, and it 
follO\"s there "Till be judgment for the defend
ant on the plaintiff I s claim." 

It must be noted with respect ,to the learned Judge I s reasons 

that he, of course, has overlooked that in respect of the only 

matter in issue in the proceedings, that is whether the 

defendant had discharged her debt, the onus was on her and 

not on the plaintiff, as both counsel had acknowledged right 

at the outset. The confusion of thought indicated in the 

evidence presented by Hr Lever-Naylor indeed seems to have 

arisen through his having no appreciation of the difference 

bet\veen a person carrying on business as an individual "Jhether 

in his ovm name or under a trade name, and a limited company. 

He seems in his evid':'!nce to have thought that all three 

situaticns cmlld be indiscriminately intermingled. Be that 

as it may, the evi dence before the Court shOVled quite clearly 

that there "Il<lS never any agreement or acquiescence on the part 

of the Railways DepaJ:"tment to treat the Kaikohe agency in 

respect of which the company mentioned had entered into the 

agreement ana the defendant I s Kerikeri agency as one. The 

rather ironic point, of ccurse, is that if it was the situation 

that the defendant '-laS to be regarded as operating the Kaikohe 

~genc:y and that the '."7ho1e matter was to be treated as one 

account, as Hr Lever-Naylor seems to have tried to contend,· 
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the result "lOuld be that the respondent would be liable for 

the outstanding accounts in respect of the Kaikohe agency 

and this she obviously does not accept to be the position. 

In these circumstances the appeal must be allowed 

and the matter is remitted to the District Court at Whangarei 

with 'ehe dir:=!ction that judgment be entered for ·the plaintiff 

in that Court for the sum of $8,054.01 together with the 

appropriate scale costs in respect of the hearing in that 

Court and disbursements and "litnesses expenses to be fixed 

by the Registrar. 

The appellant is entitled to the costs of the 

appeal and I fix these in the sum of $2504 

SOLICITORS: 

Marsder, v.7oods Inskip & Smith, Whangarei, for 1I.ppellant. 

B . N. Morris , Takapuna , for Respondent. 


