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l i " r r i nE . , : oc , l n  and  bed room w inc loL , , s i t he  v iew  ex tended  a long  the

Eas t  Coas t  beaches  o f  l " l u r r ayn  Bay "  l { a i r . r ng i  gay  and

Campbe l l s  Bay .  The  i oo f  o f  t he  seconcJ  dwe l l i ng  on  t he

p rope r t y  a t  525  Beach  Rd  subs tan t i a l l y  obs t ruc t . s  t ha t

v j . ew .  The  p l a i n t i f  f  c l a ims  i n  l i i s  p l ead ings ,  '  
t o  have

su f f e red  a  d i l . r i nu l i on  o f  $3O,OOO in  t he  va lue  o f  h j s

p rope r t y ,  and  t o  have  l - os t  t he  en joynsn l  o f  amen i t i es  o f

h i s  r es  i r l ence  i n  r espec t  o f  v rh i eh  he  c l a ims  a  f  u r t i i e r

$ f  0 .  OOO r l amagos  .

f  n  adc l i t i on  t he  p1a : ' : n t i f  f  c l a i ns  an  unspec i f  j  ed  sum as

exemp la ry  da . rnages  by  . r eascn  o f  t he  Counc i l ' s  r e fusa l  t o  a

supp l y  h i r n  w i t h  a  copy  o f  t he  s i t e  p l an  and  i t s  r e fusa l  t o

take  s t - eps  t o  p reven t  t he  second  cv re l i i ng  be ing  eJ :ec ted .

p l us  $goOC as  agg rava te r l  c l amage .s  i n  r espec t  o f  t he  "  i n -1u ry

to  h i s  f ee l . i ngs  and  d i gn i t y  ca r r . sed  by  t he  manne r  i n  wh i c l :

t he  de fendan t  ac ted .  "

Bo th  p r -ope r t i es  a re  zonec l  I 'Res ide r i t i a l . .  A " ,  I t  i s  qu i t e  .

c l ea r  t ha t  unde r  t he  t hen  ope ra t i ve  d i s t r i c t  s chc :ne  o f  t he

Eas t  Coas t  Bays  C i t y  Counc i l .  a  spec i f i cd  dcpa r tu . i : c  r . r as  :

r equJ re r l  f o r  t he  e rec t i on  t r f  no re  t han  one  de tac i r ed

res j . den t i - aL  un i t  on  one  s i t e  i n  a  r es i den t i a l  z c :ne .

Orc i i nanee  15  o f  t he  ope ra t i ve  d i s t r i c t  s cheme  p r : ov i ded  ,

i ha t  no t  t t t o : : e  t han  one  res i den t i a l  bu i ] . t l i nq  s i r o . r i c l  be

e rec ted  on  a l r y  s i t e  i n  a  r es i den t i a l  zone .  O rc l i nance  9

p . rov - i de ,3  t ha t  apa r t t nen t  honses  con ta i n i ng  l o t . no . re  t han  2

res i t l en t i a l  un i t s  shouLd  bc  a  p redom inan t .  use  i n  a
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res  j . t j e r : t - i a I  A  zone .  The  e f  f  ec t  l , r as  tha t  i f  t r . r o

res iden t i a l  un i t s  we t : e  e rec ted  on  one  s i t e ,  t hey  t r ad . t o  be

phys i ca r l y  j o i ned  t oge the r  so  as  t o  be  c l assed  as  one

bu i l d i ng .  The  counc i l  \ ^ ras  no t  ab re  t o  g ran t  a  r ^ ra i ve r  c f

o r :  d i spensa t i on  f r on  t he  Le rms  o f  o r c l i nance  15  as

o rd inance  13  o f  t he  ope ra t i ve  c l i s t r i c t  s cheme  spec i f i ed

those  o rd i nances  i n  r espec t  o f  r , r h i ch  a  S "36 (6 )  r . , r a i ve r  o r

d i spensa t i on  cou ld  be  g ran tec l ;  o rd i nance  15  was  r l o t  a l nonc

them

At  t he  re l evan t  t ime  t he re  was  a l so  i n  ex i  s t ence  t . i r e

counc i l  ' s  p roposed  second  rev i e r+ed  d i s t r i c t  s che r r re .  T l i e

p roposed  scheme  had  been  pub l i c t y  no t i f i ed .  aL r  ob jee t j - ons

an i l  appeaLs  had  been  d i sposed  o f  and  t he  scheme  had  been

amended  t o  g i ve  e f  f  ec t  t o  success fu r  ob  j ec t i o r : s .  A r r  t l . r a t

. r ema ined  t o 'make  t he  second  rev i ev red  c l i s t r i c t  s chene

ope ra t i ve  was  a  reso lu t i on  o f  t he  Counc i l .  T i r a t

r eso l . u t i on  was  passed  on  l  oc tobe r  l gso  a r r c  t he  second

rev ie ro ' ed  d i s t r i c t  s c i r eme  became  ope ra t i ve  cn  l o  oc tob€ r

198C.

T i t e  ex j . s t e t l ce  o f  t he  p roposed  new  d i s t r i c t  s chen re .  du l y

no t i f i  eo  and  anended  t p  g i ve  e f f ec t ,  t o  success f r r l

ob ;ec t i ons  and  appea i s .  mea r r t  t ha t  wo rks  wh i c i r  we rc  i n  _  :

ac ' eo rd  w i  t h  t he  1> roposed  new  d  j . s t r : i c i  s che r re  co r : i c l  be  .

ca r  t i ed  ou t  w i t hou t  ob ta i n i  ng  consen t .  t . o  a  spec l i i e< l  .  
.

c l epa r tu re  f r om t i r e  ope ra t i ve  d i s t r . i " a  scheme .  Th i s  \ . r i . s  I

.  t he  e f  f  ec t  o f  5 .74  (  3  )  o f  t t r e  r r c t  ,  r a te r  r epea lec l  and
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r ep laced  by  s .74A .  (By  S  L ' t  o f  t he  To i t n  6 ,  Coun l - r y  P lann ing

Amendmen t  Ac t  1980 .  wh i ch  ca r re  i n t o  f o r ce  on  23  December

r9Bo) .

The  p roposec l  r ev i sed  d i s t r i c t  s cheme  d id  pe rm i t  mo re  t han

one  dv re1J - i ng r  house  on  t he  same  s i t e ;  bu t  any  such 'd r ve l l i ng

houses  had  t o  be  sepa ra t . ad  acco rd ing  t o  t he  f o l l ov , r i ng t

f  o r .mu la :

' S epa r a t i. oll_lli€ !_4_!-Lc_D-q-tr,re e n Dlie i.i j. Qsr
t he  One  S i t e .

( i )  No  two  d r+e l l i ughouses  on  t he  same  s i t e  sha l l
be  so  l oca ted  1 -ha t  a  s i gh t  1 i n .e  d ra r . . ' n  f r om
the  ma in  po in t  on  any  g l az i ng  t o  t he
l i v i ng room o f  one  un i t  pene t ra tes  t he  ma in
g laz i no  t o  t he  l i v j . ng r t nms  o f  t l : e  o the r  un i t
un l  ess  such  r v i - ndo r . t s  and  doo rs  a re  no t  l ess
than  ZLm apar t :  p rA l i gg -q  t i r a t .  t h i s  d i s tance
may  be  reduced  by  Counc i1  r+he re  t opog raphy

.  r r l qu ld  ensu re  t he  same  measu re  o f  p r i . vacy .

( i i )  t ^ l he re  t he  s i gh t  l . i ne  f r : om the  ma in  g l az i ng
o f  one  un i t  does  no t  pene t ra te  t he  t na in
g laz i ng  o f  t he  o the r  un i t .  t he  sepa ra l - i o t r
d i s t ance  l nay  be  reduced  t o  a  m in imum o f  6m

Un less  i t  comp l i ed  r . r i t h . t he  sepa ra t i on  r l i s t ancc ' r  f o rmu la

the  e rec t . i on  o f  t he  second  c lwe l l i nghouse  was  no t  i n

acco rdance  w i t h  t he  p roposed  new  d i s t r i c t  s chene .

I t  was  con tended  f  o r  t he  Counc i l  t ha t .  t he  pos i  t i cn  i n  ' !

l r h i ch  t he  second  dwe l l i ng  house  was  p l aced  on  t he  p rope r td

a t  525  Beach  Rd ,  d i d  comp ly  ' , , ; i t h  t he  sepa ra t i on .  f  o r 'mu l -a .

I r r  my  v i e . v  i t  d i d  no t .  Pa rag raph  ( i )  d f  t he  f  o rmu . r . a

c l ea r l y  app l i es  on l y  whe i l ' e  t he  n ra i n  l i v i ng roo rn  r , r i n t l o t . . ' s  o f

one bu j .1 . r i  i .nq l .ook in to the t r ia in  1 j -v ingroom vr i - r r r {Lo ' , . , , rs  ro l f  t
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ano the r .  Pa rag raph  ( i i )  ap i : l i e s  i n  a l l  o t he r  cases .  r n

the  p resen t  case  t he  t r so  bu i r d i ngs  r Je re  so  a r . r anged  t . ha t

t he i l  * u i n  s r i r r do t ^ r s  we re  a t  r i - gh t  ang les  t o  each  o the r

t he  s i gh t  l i ne  f  r on r  t he  )  i v i ng room w in r l ow  o f  one

l i v i ng roo rn  un i t  d i d  no t  " pene t ra te ' t he  l i v i ng roo ln  * * i ndo r ^ r

o f  t l r e  o the r .  Pa rag raph  ( i i )  app l i ed .  The  bu i l d i . ngs

had  t o  be  sepa ra ted  by  a t ,  l eas t  om.  I n  f ac t  t hey  bTe re

6epa ra t . ed  by  on l y  3 .  um

r  f i nd  t ha t  t . he  s i t i ng  o f  t he  second  bu i l c l i ng  v i as  no t  i n

acco rd  r ' ; i t h  t he  p . roposed  nev l  d  j . s t r : i c t  s cheme .

Acco rd ing l y .  s . 74 (3  )  d i d  no t  app l y  j  t he  second  ) : u i 1c1 ing

cou ld  no t  be  e rec tec l  l aw fu l1 l '  o r )  t he  s i t e  excep t  w i t h  t he

Counc i l - ' s  consen t  t o  a  spec  j . f  i ed  depa r tu r -e  f  r om the

ope ra t i ve  d i s t r i c t  s cheme ,  Such  consen t  can  be  g i ven

on l y  o .n  a  no t i f i ed  app l i ca t i on .

I t ha t  happened  was  t ha  t  a  bu i l r l e r  ap ' p roaehe , l  t he  counc i l

f  o r  a  pe rm i t  t o  e : : ec t  t he  second  bu i l d i r : g .  No  do r i b t  t he

bu i l de r  l r as  emp lo1 rs f l  by  t he  l ady  who  ouned  No .  5?S .  I t

uas  f ound  t ha t  i f  t he  p roposeo  ne ' r ^ r  bu i l d i ng  was  s i t ed  6 l n

away  f . r on  t he  ex i s t i ng  bu i l d i ng .  pa r t  o f  i t  wou rd  be  ovc r :

a  se l Je r  . L i ne .  T t r i s  i d  an  obs tac le  r vh i ch  ca t l  be  ove r : co i+e

bu t  i t  seemed  to  Mr  Cameron .  t hen  t he  Counc i l ' s

ass i s tan t  t o r , r n  p l ann ing  o f  f  i ce r ,  t ha t  t he  p rac t  j  ca1  i

so l r t i on  was  t o  s i t e  t he  ne rn r  bu i l d i . ng  Z ' .Zm c l osc r  t o  t . 4 *

ex ia t i . ng  bu i l d i . ng  t han  t he  p ropose , J  new-  d i s t r i c t  s chene

pe rm i t t ed ,  Sc  Mr  Cane fon .  w j . sh inq  t o  b .e  he lp . t r i 3 . ,
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i - ' i t ! a t . ed  an  app l i ca t i on  t  o  t he  connc i r .  f  o r  p l ann ing

consen t .

Mr  Cameron ' s  r epo r t  t o  t he  counc i l ' s  Town  p lann ing

com in i t t ee  re fe r red . t o  t he  f ac t  t . ha t  no  l e t t e r  hac l  been

rece i ved  i n  s r rppo r t  o f  t i r e  app l i ca t i c , n ,  po in t . ed  ou t  t ha t

t he  p roposed  bu i l d i ng  was  on l y  3 .  Bm f rom the  ex i s t i ng

bu i l d i ng  and  recommended  I ha t  a  "d i s ; pensa t i on ' ,  be  app roved

to  a r ro i d  b r i ng ing  t he  un i t  ove r . t he  sc \de r  r i ne .  The  To r . r n

P rann ing  con rm i t t ee  accep ted  l , f r  cameron ' s  r econnenda t i . on .

and  i n  due  cou rse  t l r e  cou ' c i 1  r eso l ved  t ha t  t h .e

c l i spensa t i on  be  app roved .

A l -  no  s tage  \ r as  t he  p l a i n t i

app l . i ca t i on .  I i  was  on ) . y

bu i . l d i ng  conmenced  t ha t  F i l :

occu r red ,

o r  no t i f i ed  o f  t he

t ruc t i on  o f  t he

aware  o f  wha t  had

f f  con^su l t eC

when  t l i e  cons

Cra ig  became

The p roper ty  a t  525  Beach  nd  i s  a  s10p i r :o  sec r ion .  r r_  j
fa I l s  a . r " ray  on  a  d is t inc t  g rad ien t  t , r , , ra ros  the  s t ree t

f  ron tage .  I l ad  the  seconc l  u r r i t  been  bu i l t  c r  f  u r the r  2 .2m ,  I
away  f  rom the  o r ig ina i  u ' i t ,  i t  wou lc r  ha 'e  been  s i ted  ,

fu r the r  c lo rvn  the  s lope . .  and  t ,he  obs t r -uc t ion  to  F I r  c r^a ig ,s  I

l ' t ew  f rom t i i s  ro indows  wou ld  have  been  n r j "n ima l .  * , en  he

saw  wha t  was  go i r r g  on  Mr  c ra i g  p ro tes ted  t o  t . 1€  cou i r c i l , s  1
. i

Towr r  P lann ing  o f  f  i ce r  and  to  the 'Mayor . '  bu t  he  :eee ived  n r i ,

Fa : : ! - s fac t ion .  Mr  snowden. ,  the  c i i y  p ranner ,  i ook  r -he

I  ine  th " l t  i f  the  neu bu i r t r ing  h ; rd '  bcer r  jo inec  co  t . r re
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ex i s t i nq r  bu i l d i nq  (wh i ch  i t  cou ld  have  been  w i t hou t

p l ann ing  pe rm iss i on  unc le r  t he  ope ra t . i r r e  d i s t r i c t  s c l eme)

i t -  wou rd  have  been  even  f u r t he r  up  t l r e . s l ope . .  and  Mr  c ra i g

wou ld  have  been  even  wo rse  o f f .  so  wha t  was  he

comp la in i ng  abou t i ,  And  an1 'hov l ,  M r  Sno r+den  sng .ges ted .  Mr

c ra i g  had  no  r i gh t s  i n  t he  ma t te r :  t he  bu l k  and  Loca r , . i o r :

r equ i remen ts  we re  t he re  t o  ensu re  t ha t  t he  bu i l d i ng  on

No  .  52  5  had  adequa te  1 i . qh t  and  a i r  and  t i r a t  a  deg ree  o f

,  p r i vacy  \ r r as  a f  f  o rded  t o  t he  occupan ts  o f  t he .  un i t s  on  i r t r o ,

525  -  t r r e  . r equ i remen ts  we re  no t  t he : ' , e  t o  p rese rve  t he

ne igh .bou rs r  v i e ,o "

l { r  snowden  l Jas  qu i t e  r i g } i t .  T ,he  un i t s  cou ld  have  been

bu i l t  w i - t hou t  p l ann ing  pe r rn i ss i on  i f  t hey  \ , r e re .  j o i ne rS

togeLhe r ;  t he  bu l k  and  l oca t i on  requ i ren ren t s  vJe re

des ignec l  f o r  t he  con fo r t  o f  t he  occupan ts  o f  t he  un i t s  on

the  s i t e  whe : : e  t hey  v re re  bu i l t ;  M r  c ra i g  had  no  l ega r

r i gh t  t o  t he  p rese rva t i on  o f  h i s  v i e r . . r  o f  t he  E . r s t  coas t

be i i ches . '  Bu t  Mr :  c ra i g ' s  po i - n t  v ras  he  hac t  no t  been

Do t i f i ed  o r  consu l t ed ,  and  t ha t  he  had  nc t  been  g i ven  a

hea r i ng  and  on  t ha t  po in t  l " l r  c r : a i g  was  r i g l i t |  t he

so -ca l  l e t l  d i spensa t i on  shou ld  have  been  t he  sub  j ec t  c r f  a

no t i f i ed  apB t i ca t i on  t : r  a  spec i f i ed  depa r tu :e  f r on  t h r :

ope ra t . i ve  d i s t r i c t  s cheme .

Had Mr  c ra ig  been  a f fo rded  an  oppor t r rn i t y  to  pur r  h i s  case

r -o  the  Town P lann ing  cornn i t tee ,  i i . ' i s  p robab)e  th ; t  the

Counc i l  wou l< i  have  dec l ine ,J  to  a l low t t re  second  bu i ld ing
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t c r  be  s i . t ed  whe re  i t  obs t ruc ted  t he  v i . ew  f  r om r ' 1o .527 ,  o r

i f  i t  had  a l l owed  t he  bu i l d i nq  t o  be  s i t , ed  whe re  i t  r l ow

s tands  i t  r . r ou ld  l r ave ' j . ns i s t ed  upon  a  d i f f e ren t -  r oo f

l i ne .  Mr  C ra ig  f e l t  w i t f r  so l ne  j us t i f i ca t i . on ,  he  wa6

be ing  t r ea ted  i n  a  cava l i e r  f ash ion .  As  Mc l , I u I l en  J

obse rve , l  i n  AG_V Mt  Ros ) . , i 11  Bo rouoh  (1971 )  NZL i t

1O30 .1 .043 :  " I t  i s  i r npo r t . an t  t ha t  peop le  shc ' u l . d  have  a

chance  t o  be  hea rc l  on  ma t te t : s  o f  t ov rn  p l ann ing  r , i h i ch

a f  f  ec t  t hem. ' :

I r i r  r l o r t h  f o r  t he  t c r : nc i l  pJ .aced  a  Eood  dea r  o f  r e l . i ancc  on

the  Judgmen t  o f  Spe igh t  , I  i n  Ande rs . r - n  _v  Fas t  Coas t  Bay l r .

c i t v  ccu r r c i l  (  r gs l )  NZTPA.  35 . . .  r n  t ha t  case  i . t  r r r ds  he td

t i r a t :

" . , The  ob jec t  o f  he igh t ,  bu l k  and  l oca t i on
les f r i c t i ons  i n  a  d i s t r i c t  s cheme  i s  t o  p rono te
cohe rence  and  ha rmony  o f  bu j - l d i ngs  i n  an  a rea .
no t  t o  p ro tec t  t he  v i ew  en joyed  by  i nd i ' r t c l r : a l
house -o \ ' ; ne rs .  who  mus i  accep t .  t ha t  an  cccas io l r a l
d i spensa t i on  r i l a y  be  g ran ted . , ,

Bu i  Spe ig ' h t  J  po in ted  ou t :

r rA l t hough  no  p rope r t y  owne r  ha . s  a  l ega1  r i g l : t  t o
t he  p rese rva t i on  o f  v i ews  an i l  no  such : i gh t .  i s
con f  e r red  by  t i r e  Town  &  Coun t r y  p l  a ; r r r i . ng  Ae t .
neve r the less ,  whe r f  a  Counc i l  co r f i es  t o  cons rde r  

' :

spec i . f  i ed  depa r tu re  app l i ca t i ons .  t h j . s  i s
some th ing  'wh i ch  i t  can  t ahe  i n to  accoun t  3s  was
do r re  i n  l \G  v  M t .  Rosk i  11 .  Bo rouqh  sup ra  "

The  sche rae  s ta temen t  o f  t he  second  rev i sed  d i s t r i c t  s chen re ,

cc ' n ta i ns  t l r e  f o l l ow inq  passage :
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Bu l k  and  l oca t i on  co l l t t  01  a re  se t  ou t
o f  O rd inances .  .  Such  cc )n t ro l s  a re  no t
adequa te  t o  p ro tec t  v i eu  f r om ex i s t i nq
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t o  say

s i t ed

in  t he  Code
a lrva1'g
l o t s ,

t ha t  w i t hcu t  consen t

ad jacen t  t o  anc l  j o i ned

wc rse  e f f cc t s  cn  t he

Ea .s t  coas t  Bays  i s  an  a rea  wh i ch  commands
maqn i f  i cen l -  v i ews  ou t  t o  6ea  and  o f  Rang5 - to to
f r om many  van tag 'e  po in t s .  some  deve lo fn ren t  i nt he  pas t  has  need ress ry  b l ocke r r  v i e r+s  f r om
ex i s t i ng  res i dences .  The  p rov i s i ons  o f  t h i s.  s c r reme  canno t  p reven t  t h i s  i r o rn  t a , k i ' g  p i " " . -
r ' r i t hou t  spec i f y i ng  a  bu i l d i ' g  f r i l r o r *  and  arnax imum pe rm i t t ed  he ign t .  f  o r  each  1o t ,  ; h i " ;
wou ld  be  a  InoDUrn r€n td I  , cas .h . , ,

r n  v i ew  o f ,  t h i s  po l i c y  s ta temen t  . t he re  i s  eve ry  r eason  t o

th i nk  t ha t  ha .d  t he  counc i  1  p roceeded  as  i t  shou l c l  have

done  by  wd l r  o f  a  no t i f i e c l  app l i ca t i on ,  t l : e  depa r tu re  f r on i

t he  ope ra t i ve  d i s t r i c t  s che rne  r r r ou id  have  been  a l  l owed  on l y

on  t e rms  v rh i ch  w 'u rd  have  obv ia ted  o r  a t  l eas t  r n i n i n i sec l

t he  de t r i n re i : t  r t ' h i ch  t he  p l a i n t i f f  has  sus ta i ned  as  a

resu l t  o f  t he  s i t i ng  o f  t he  second  un i . t  on  t he  ad jacen t

p r  ope . r  t y .

Except .

th ink

i n  r e l a t i on  t o  t he  measu re  o f  damages ,  I  do  no t

i t  ava i  l s  t he  Counc i l

t he  bu i l d i ng  cou ld  have  bee r r

t o  Lhe  ex i s t i ng  bu i lC ing  w i t h  even

p la i n t i f f , s  v i ew .

The  gues t i on  rn r t r e the r  a  counc i l  can  be  l i ab l e  f o r  an  :  -

unau tho r i . sed  consen t  t o  t he  e rec t i on  o f  a  bu i r d i r r g  on  one i

p rope r t y  t o  t he  de t r imcn t  o f  ,  i l r e : cwne r  b f  a  ne ighbou ; : . r _ng , ' ,

I n .  AG v  B i r kenhead  go rou l i l lproper ty  i s  a r l  impor ian t  one .
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( 1968 )  NZL I i  383 ,  R i chmond  . j  he ld  t ha t  f a i l u re  t o  comp ly
w i t h  t he  p rov i s i ons  c f  t he  Town  and  coun t r y  p rann ing  Ac t
1953  does  no t  ccn f  e r  .  any  neh r  . r i gh t s  apa r t  f  r om r i g l r t s
spec i f i ed  i '  t hg  l eg i s l a t i on  on  any  i nd i v i dua l  members  o f
t l r e  pub l i e  aga ins t  a l u  pe rsons  who  so  f a i l  t o  comp ly  anc l
t ha t  a  pe rson  su f f e r i ng  spec ia l  damage  by  reason .o f
r l on -eo i l p l i ance  has  a  r i gh t  t o  ask  t he  cou r t  t o  exe rc i se
i t - ' s  equ i t ab le  j u r i s c l i c t i on  by  way  o f  i n j unc t i on  t o  secu re
comp l i ance  w i t h  t he  pub l i c  gene ' . r a l  du t y  imposed  bu t  has  ' o
c l a im  fo r  c l amages  aga ins t  t hose  u i  f au l t  un ress  t he re  has
been  an  i n te r f e rence  o r  t h rea tened  i n t , e r f e rence  r . r i t h  some
pr i va te  r i gh t  ves te< r  i n  snch  pe rson  and  recogn i sed  by  t r r e
1aw . '

' n  the  B i_ r leg : I lg_aq case,  the  cause o f  ac t ion  ar legec l  r ^ ras
breach  o f  s ta tu to r l '  du ty '  s i -nce  tha t  judgment  the re  .has
been  eons iderab le  deve l0pme ' t  o f  the  co inno l l  i aw to r t .  o f
neg l  i  gence I t  i s  now  c l ea r  f r om cases  such  as  A lns  v

tha t  a  p r i va te

aga ins t  a  pub l  i

The Mel lon  Lorydg!  BgI_qu-q . ! l  (Ls77)  AC .7zB ( i9?B)  z  AER 4ez
c j . t i zen  can  b r ing  an  ac t ion  fo r  neg i . i gence

c  au thor i t y .

r  see  no  ieason  in  p r inc ip re  i+h1 ,  nuch  an  ac t ion  s 'ou r , l  no t
1 ie  where  a  counc i i  neg l igen t ) . y  fa i l s  to  obs .e rvc  rhe
procedures  d ic t .a te r r  by  the  Town &  coun t ry  p lann : .nq  Aq t .
and  by  i t s  own d is t r i c i  scheme,  and  thereby  omi ts  t ' .  i
requ i re  a  no t i f i ed  app l rca t ion  w 'e re  t r r i s  i s  a  l cga l
requ i re rnen t .  Th is  o f  course  has  no  re levance  to  the
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pe r fo rnance  by  t he  counc i r  o f  a  quas i  j ud i c i a r  f unc t i on .  i n

de te rm in ing .a  no t i f i ed  app l i ca t i on  f o r  p l ann ing  consen t .

no r  w i l l  i t  app l y  i n  t he  absenee  c f  an l ,  neg l i gence .  And

i t  can  app l y  on l y  whe re  t he  p ra i n t i f f  i s  a  pe rson  who

wou ld .  i n  t he  no rma l  cou rse  o f  even t s .  be  no t i f i ed  o f  t he

app l i ca t i on .

The  ex i s tence  o f  a  du t y  o f  ca re  t o  g i ve  on l y  va l i d  and

au tho r i sed  pe rm iss i . ons  was  recogn i sed  by  Je f f r i es  J  i n  t he

u i r repor ted  dec is io ; r  o f  por t  uoor t "onu Fores t " .s  L td  v

Mar lbo roq -gh  coun tv  counq i l  ( i 3 l en t re i r n  Reg i s t r y ,  Judgmen t  zL

Janua ry  LgB7 . )  Tha t  was  an  ac t i on  by  t he  pa r t y  t o  r vhom

the  i nva l i d  consen t  r { as  g i ven

r  kno ra  o f  no  Nev r  Zea rand  au . t ho r i t y  f o r  t he  p ropos i t i on

t t i a t  a  ne ighbou r  who  su f f e r s  c l e t r imen t ,  t h rough  neg l i gen t

f a i . l u re  on  t he  pa r t  o f  a  counc i l  t o  r equ i re  a  no t i f i e c t

app l i ca t i on  can  na inLa . i n  an  ac t i on  f o r  damages  f ounded  on

the  t o r t ,  o f  neg l  i g ; ence .  Ho tue r re r  ,  t he re  i s  Aus t ra r  i an

jud i c i a l  au tho r i t i '  r n  I I  r e  Counc i l

( 1980 )  ?  NS I , JR  szb :  B4 r .  r n  t ha t  case  Kea rney  J  awa rded

oan rages  t o  a  ne ighbcu r  whose  l and  va rue  \ r as  a f f ec ted  by  a

ross  o f  v ie r . t  r , r hen  an  i f r a r i d  consen t  was  g i ven  to  a

va r i a t i . on  o f  a  co r l nc i r  ' ' s  eonsen t  t o  t he  s i t i ng  o f  a

bu i l d i ng ,  t he  spec i f i c  f au l t  c f  t he  counc i r  be ing  a

fa i l - u re  t o  g i ve  no t i ce  . f  , ; he  change  sough t  by  t he

app l  i can t  . Kearney  J  cbsc r - vec l  t hF t ,  t he  du t y  t o  p roceed
:

on no t i ce  wa6  no t  ihe  exerc ise  o f  a  quas i  j ud ie ia r  por , . re r .
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bu t  a  dury

Counc i . i ' s

in  the  opera t i v r : o r  adm in i s t r a t i r r e  a rea  o f  t he

ac t i v i . t i es . He v ren t  on  t o  say :

' " r  cons ide r  t h .a t  t he  c i r cu rns t , ances  o f  t he  p resen t
case  b r i ng  i t ,  w i t h i n  t he  1a t - . t e r  ca tego ry ,  so  as
to  c rea t . e  a  du t y  o f  ca re  by  t he  counc i  1  t o  t he
p la i n t i f f s .  r ' cons ide r  t ha t  i n  o rde r  t o  r ende r
e f f ec t i ve  t he  s ta tu to r y  en t  i t l emen t  o f -  t he
p ra in t i f f s  t o  nc t i ce  and  t o  ob jec t  and  have  t he i r
ob  j ec t i on  cons ide red .  a  du t y  t o r r , a rds  t he
p la i n t i f f  \ . Jas  imposed  on  t he  counc i l _  t o  t ake
reasonab le  s teps  t o  ensu re  t ha t  i t s  oec i s i on .
n rade  i n  t he  l i gh t  o f  t i r e i r  ob jec t i on ,  was  c i u l y
ca r : r i ed  i n to  execu t i on .  T i r i s  seems  to  r ne  t o  be
a  necee  sd r i r  supp lemen t  t o  o r .  i nc i den t  o f  t . he
p la i n t i f  f  s '  r i , gh t . s  i n  r e l a t i on  t o  t he  counc i - 1 .
Fu r t he r ,  i t  seems  to  ne  t ha t  i n  ac t i ng  as  i t  d i d .
t he  counc i i  i a i . l e c r  t o  t a l r e  r e -asonab le  ca re ,  and .
on  t he  f oo t i ng  t ha t  t he  p l a i l i t i f f s  can  es tab l i sh
any  damage  t he reby  caused  t o  t hem,  f  r +ou ld
cons ide r  t ha t  t he  cc ;u r , c i L  i r i cu r red  a  l l ab i t i t y  i n
neg l i . gence  t o  t he  p l a i n t i f  f  s . ' ,

I  am  i r t  r espec t f u l  ag rcemen t  r , r i t h t he  v i e r , t  so  exp ressed

and  accc rd ing ry ,  r  ho ld  t ha t  t he  p l a i n t i . f f  i n  t he  p resen t

ac t . i on  i s  ab le  t o  r ecove r  such  da i l ages  as  he  can  show  to

have  been  caused  by  t he  de f cndan t  counc i l ' s  neg r i gence  i n

no t  r equ i r i ng  a  no t i f i ed  app l i ca t i on  f o r  a ' bpec , i f i ed

depa r tu re  f r om the  ope ra t i ve  d i s t r : i c t .  s c t r e rne .

As  t o  t he  neasu r .e  o f  damages ,  Mr  Ash ton ,  a  Reg i s te red

va lue r  ca l l ec  by  t he  p l a i n t i f f  ,  - r , ! - as  o f  op in i on  t ha . t

t h rough  t he  bu i l d i ng  o t l ' u  o f  i t s  v i ew ,  t he  p ]a i n t i . f  f  , s

p rope . r t y  had  su f f e red ;  l . oss  o f  va luo  o f  u .p  t o  $sz :o .

Th i s  f i gu re  was  a r r i ved  a t  on  t he  bas i s  o f  p resen t

va  lues t { r  Ash ton ' s  op in i on  was  no t  c . l i a I i enge , l ,  bu t

\ , Jas  con teaded  t ha t  t he  danages  shou ld  bc  r i l €dsu te , i  no t

i t

at  ' -

da te  o f  t r i . a1 ,  bu I  a6  a t  t . he  da te  r , r hen  t he  da rnage  cccu r red ,



i n  c ross -exam ina t i on  Mr  Ash ton  ag reed  t ha t  i n  t he  l i gh t  o f

t he  ave raqe  gene ra l  i nc rease  i n  va lues  s i nce  1980 ,  i t

w -ou ld  be  reasonab le  t o  p r i t  a l "  f i gu re  a t  $SAOO a , s  a t

Oc tobe r  1980 .  Mr  Ash ton  was  a l so  asked  i n

c ross -exa ra ina t i on . t o  appo . t : t i on  t l r e  I oss  be tween  L ln  e f f ec t

o f  t he  roo f  con fo l :ma t i on  and  t he  e f f ec t  o f  t he  s i t i ng  o f

t he  bu i l d i ng .  I l e  sa id  t i r a t  BO pe rcen t  was  re fe r rab le  t o

the  roo f  l i ne ,  and  2A  pe rcen t  t o  t he  . s i t i ng  o f  t he

bu i l d i ng .

Or r  t he  bas i s  o1 :  t ha t  ans \ , Je r ,  M r  No r l - h  subm i t t ed  t ha t  t he

danages  shou ld  be  on l y  ? .O  pe rcen t  o f  $3800  i e  $750  o r

i . t  dan rages  a re  t o  be  assessed  as  a t  da te  o f  t r i a l ,  20

pe rcen t  o f  $6750  =  i e  $1350 . I  do  no t  t h i - n l<  t h i s  so rL  o f

appo r t . i onmen t  be t v reen  roo f  con f  i gu ra t i on  and  s i t e  o f

bu i l d i ng  i s  r ea l i s t i c . The  bu i l d i ng  was  s i t e , l  i n  f  ac t .

whe re  i t  \ , r as  s i t ed  w i t h  t he  roo f  wh i ch  i t  i t r ' f a c t  had ,  i n

consequence  o f  t he  p l ann ing  pe rm iss i on  g i - ven  w i t bou t  t hq

p la i n t i f  f  be ing  a f  f  o rded  a  hea r i . ng .  Had  he  been  a f  f  o rd .ed

a  hea r i ng ,  and  had  he  been  success fu l  i . r r  h i s  cb jec t i c , n ,

t hen  h i s  ob jec t i on  m igh t  have  been  me t  by  e i t i ; , e i - ' r eg l r i r i ng

a  d i f f e . r en t  s i t i . ng  o f  t h t  bu i l d i ng .  o r  r equ i r i ng  a

C j . f f e ren t  r oo f  con f i gu ra t i on .  by  e i t he r  o f  wh i ch  means  i he

o [ , s t : uc t i on  t o  h i s  v i ew  wou ld  be  who l l y  e l im ina tec ] .

*13 -

i s  p roper  to  measure  t .he  i l amages  as  a t  r l a te

was  done  in  the  Bu i ld ing  Inspee i .o r  case6  "  and

:

C  l n  my  v i ew  i t
!b

of  t r i a l .  as

a
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as  was  r l one  a l so  i n  E lgg lgn  - v  S l rqa l .ha r ren  Sh i re  Counc i  1

( sup ra ) .  On  t he  o the r  hand ,  v l ha t  t he  p l a i n t i f  f  r u ras

dep r i ved  o f  l r as  a  r i gh t  t o  ob jec t  and  t o  be  hea rd  i n

suppo r t  o f  h i s  ob jec t i on "  Wha t .  has  t o  be  eva lua ted  i n

money  r - ecove ry  t e rms  i s  t he  va lue  o f  t ha t .  r i gh t . . and  t h i s

can  i r n l y  be  de te r rn i t l ed  by  re fe rence  t o  t he  1 i ke1y . '

conseguences  o f  t he  ob jec t i on  be ing  made .  Th i s  i s  an

exe rc i se  i n  hypo theses .wh i ch  i nvo l ves  a  cons ide ra t i ou  o f

t . he  chances  o f  t he  p l a i n t i f f  be ing .  success fu l  on  a

no t i f i ed  app l i ca t i on  i n  pe rsuad ing  t he  counc i l ,  ( o r  t he

P lann ing  T r i buna l j  r t o t  t o  g ran t  t he  spec i f ! ed  c l epa l t u re .

t ak i l g  i n t o  accoun t  as  r ve1 l  t he  poss ib i : l - i t y  o f  t he  v i e r+

be j . r : q  obs t ruc t . ed  a t  some  fu tu re  da te . i n  a  pe : : f ec t l y

l eg i t i na te  f ash ion .  a .nd  t he  f u r t he r  c l i s t . i nc t  poss ib i i i t y

t ha t  had  t he  ov rne r  o f  No .525  been  f  acec l  w i t h  t he

p la i n t i f f ' s  ob jec t i on .  she  m igh t  r+e l1  have  me t  t he

pos i . L i on  (o r  t h rea tened  t - o  nee t  t hq  pos i t i on )  by

abandon i . ng  hc r  p l ans  f  o r  a  sepa ra te  bu i  l d i ng  and

redes iqn i l g  t he  second  un i t  so  t ha t  i t  v ras  j o i ned  t o  t he

ex i s t i ng  un i t - .  Th i s  wou ld  have  i nvo l vec l  scme  a l t e ;a t i o t l

o f  t he  ex i s t i ng  bu i l d i t g ,  and  may  no i  have  t ' een  as

a t t r ac t i ve  a  des ign  f r om the  po in t ,  o f  v i ew  o f  t he  o " ^ ' ne r  o f

I ' 1o .525 .  bu t  i t  wou ld . . have  en t i r e l y  obv ia ted  t he  n .ecess i t y

" -o  ob ta i n  p l ann ing  consen t . Had  t he  p l a i n t i f f  been

p resen ted  w i t . h  a  t h rea t  t ha t  i f  t i e  pe i : 6 i s t ed  w i t h  l i j . s

.  oD  j  ec t i on  the  gwner  o f  i i t r o  .  525  v rou . l d  t ake  a  eou1se  wh  i ch

the  p l a i n t i f f  cou ld  no t  p re \ ren t  and 'wh i ch  wo r t l d  obs t r r r c t

h i 6  v i ews  f a r  60 re  e f f ec t i ve l y  t han  t he  o r i g i na l  p roposa l .
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f  t h i nk  t , he  p l a i n t i f f  r . r ou1c l  p ; : obab l y  have  dec idec l  t o

accep t  t he  l esse r  ev i l  and  have  abandoned  h i s  ob jec t i on .

O f  a1 l .  t he  con t , i ngenc ies  a f f ec t i ng  t he  va lue  o f  t he

p la i n t i f  f  ' s  r i gh t  o f  ob - j ec t i . on ,  i t  seems  to  me  t ha t  t h i s

i s  t he  mos t ,  s i f n i f i can t

Th i s ,  o f  cou rse .  I ' Jas  essen t i a1 l y  t he  po in t  nade  b l ' I " I r

Sno ruden  i n  h i s  d i scuss ions  w i t t r  t he  p l a i n t i f f  p r . i o : :  t o  t he

comFre r i ce inen t  c f  t h i s  ac t i on -

t Je ig l i i ng  up  a l l  t he  con t i ngenc ies  as  bes t  f  can .  I

cons ide r  t ha t  t he  mos t  t ha t  can  be  j us t i f i ed  i s  an  award

o f  one - th i r d  o f  t he  d i n r i nu t i on  i n  t , he  va lue  o f  t he

p la i n t i f f ' s  p rope r t y ,  assessed  as  a t  da te  o f  t r i a l .  I  do

no t  t h i n l i  a  sepa ra te  a rEa rd  can  be  made  f o r  " l oss  o f

amen i t i es r ' =  Do  ev idence  r \ r as  g i ven  by  t he  va lue r  i n  t h i s

rega rd .  anc l  i t  6ee lns  t o  f f i e  ,  t he  l oss  on  t h i - s  sco re  mL l s t  be

fu l 1y  re f l ec ted  i n  t he  d im inu t i on  i n  va lue  c f  t he  l and "

f  do  no t  t h i nk  t h i s  i s  a  case  f o r  agg rava te r i  o - , :  e r : emp la r y

damages .  The  i n i t . i a l  m i s ta l ; e  i n  g ran t i ng  pe r i n i ss i on

w i t l r ou t  a  no t i f  i ed  app l i ca t  j . on  i s  unde rs tandab ie .  r r  was

neg i i gen t ,  bu t  no t  an  i r i t en t i ona l  d i s rega r< l  o f  t t r e

p la i n t i f f ' s  r i gh t s  and  i n te resLs .  The  subsequen t

a t t i t ude  o f  Counc i l  o f f i ce r s  may  no t  have  see rned  i - o  t t , e

p la i n t i f f  t o  be  ca l cu l . a ted  t o  imp ro l r e  
l i "  

r e l a t : ons  w i t h

the  Counc i l ;  bu t .  t he  po in t . s  nade  by  t he  C i t y  p l anne r  we re

no t  bn t i r e l y  un reasonab le .
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Acco rd ing l y .  t he re  w i l l -  be  j udgmen t  f  o r -  t he  p l a i n t  i f  f  f  o r

t he  sum o f  $2250  w i t h  cos t s  acco rd ing  t o  sca l€ .  p l us

d i sbu rsemen ts  and  w i t ness  expenses  as  f i xed  by  t he

Reg i s t r a r .
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Sol  i c  i to rs

Turner  Hopk ins  fo r  p l
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