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•.rhe Applicant see:<:s a writ of injunction against the 

Respondent restraining him from living on board the yacht 

"Phoenix" while the said yacht is b~rthed, moored or anchored 

within the limics of the Auckland Harbour insicfo a strai9h't 

line joininJ the easternmost point of North Head and tho 

northern:11ost point c,f :•tusick Point for any period of more 

than 48 consecutiif• houxs unless the Respondent has been 

g:c&nted writ.ten permission by the Harbour ?,laster so to de 

for a specified period in a specified area of the harbour. 

The Resqonden·c j ri 1:nis case has for some years waq,,;!;J 

a running battle w:.tn the Auckland Harbour Boan.I in relation 

to his liv.:j.ng on ix.)ard y::i.chts in the 11.uckland harbour. !Ie 

has rlefied all autho:r:-::.ty and prosecutions against him which 

hav~, resulted in hj s beinq convj cted have not brought about. 

any change in his attitude. Indeed, Moulton goes further and 
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gives interviews to the n,2ws media wherein he makes it 

quite plain that he has no intention of confoDning with the 

By-laws of th,?. l\.uckland Harbour Board. 

The By-law in question is No. 6G(l) and it provides 

as follows: 

"66. (1) No person shall live on board any· 
pleasure boat berthed, moored or anchored within 
the Auckland Harbour limits inside a straight 
line joining the easternmost point of North Head 
and the northernmost point of Musick Point for any 
period of more than 43 consecutive hours unless 
such person has been granted written permission 
by the liarbourmaster so to do for a specified 
period in a specified area of the harbour. Applic­
ation for such permission shall be mad(~ to the 
Harbou,~master on a form a 1Jpro'Jed by the Board and 
in determining whether to grant permission the 
Harhourmaster shall give consideration to matters 
of public health, safety, convenience to port and 
other such other matters pertaining to the due and 
proper administration of the Auckland !Iarbour waters 
pursuant to the Harbours Act 1950 and the Allckland 
Harbour Board By-lawr,." 

The evidence shows, as I have earlier indicated, that for 
' 

some years Moulton has lived on a yacht at various places 

within the confines of the Auckland Harbour designated in 

By-law 66(1) and has twice been convicted of a bre~ch of 

that By-law, once in respect of an offence in 1979 while a 

second was in respect of an offence which occurred in October, 

1982. 

In support of the present application a number of 

affidavits were filed, all of which show tnat Moulton has 

continued to defy _the law by living on board Vim vessel 

"Phoenix" within the confines of the AuckJ.and il::lrbt,ur more 

or less as and when it pleased him. Mr Haynes k2pt the yacht 

under observation at Little Shoal Bay in narch and April, 19,31! 
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and of signific&.nce is that on the 4th April, 1984 Moulton 

was seen to be on the deck of the "Phoenix" at 4.15 that day 

and until 10 a.m. on Sunday 8th April, 1984 he was observed 

living on board the vessel for a total of GS 3/4 hours, 

during which tirne he also made visits ashore. Various 

other references are made to the Respondent and others being see~ 

upon the vessel which was ;noored in Little Shoal Bay by means 

of a mooring chain attached to a tyre firmly sunk in the sea bed. 

Moulton was observed to deposit rubbish bags in a public 

·.ue:::eptacle on the shore and an examination of it by Mr Haynes 

showed that the rubbish bag containc-.!d normal household and 

kitchen rubbish, food scraps, ·empty food tins, containers 

and the like. 

Mr Hovelmeier went on board the vessel on the 2nd December, 

1983 and advised Moulton of complaints which had been received 

from local residents concerned at the continued presence of 

the "Phoenix" at that time in Cox's Bay. In a conversation 

with Mo;_1lton :1r Hoveln:eier states that i'loulton admitted that 

sewage was discharged into tl1e bay, but considered that such 

discharge was of lcs3ar danger than discharge from nuclear 

vessels. 

On the 16th February, 1984 he, Mr Hovelmeier, observed 

the "Phoenix" lying at anchor in Little Shoal Bay with several 

items of clotnin0 and a towel hanging from the rigging as if 

they had been washed o.n..:l hur,g ont i:o dry. 

No affidavits WC'!:i:'l~ filed in opposition and no submissions 

were made on bP.half of r,1oul ton. 

In a case such as this there is ample authority for the 
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Court to issue an injunction and particularly where the 

party seeking the injunction has earlier prosecuted the 

offende:r and where the offender continues to commit the 

offence notwithstanding conviction •. In Hammersmith L.II.C. 

v. Magnum Automotive Forecourts Ltd (1973)1 W.L.R. at page 

55, Lord Denning M.R. said: 

"The High Court has inherent p0wer to secure by 
injunction obedience to the law by everyone 
in the land - whenever a person with sufficient 
interest brings the case before the Court." 

A similar case is that of Stafford Dorough Council v. 

Elkenford L~nited (1977) l W.L.R. 324 which concerned illegal 

Sunday trading by the defenda~t corr~any which had been pros­

ecuted for an offence in respect of such trading and that 

prosecution resulted in a conviction. The Council sought 

an injunction from the High Court to restrain the company 

from breaches of the Shops Act. Oliver, J. granted the 

injunction statini in the course of his decision: 

"I entertain no doubt whatever that the provisions 
of the Act llave been, are being and ,.d.11, unless 
I grant an injunction, continue to be deliberately 
and flagrantly flouted and I propose, therefore, to 
grant to the loc0T authority the relief which it 
seeks on this motion." 

Those words c:.l'."e particularly applicable to the present 

case, but the matter went on appeal and Lord Denning in the 

Weekly Law Reports at page 329 said: 

"When there is -':l. Dlain breach of the Statute I do not 
think that the autl:orities concerned, the County 
Councils, need wait at all for finality anywhere. 
They can take proceedings in th~ High Court before 
any o"!::her procet~diags are even started. It is open 
to the Court i~ its discretion to grant an injunction 
straight away, at all events when the breach of the 
law is plain and where there appears to be an intention 
by the defendants to continue with the breach." 
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Probably the leading case in this field is ~ttorney­

General v._Chaudry (1971)1 W.L.R. 1614. At page 1624 Lord 

Denning, M.R. said: 

11 1"lhenever Parliament has onac:ted a law and given 
a particular remedy for the breach of it, such 
remedy bein<J in an j_nferior Court, nevertheless 
the High Court alwa.y,:; has reserved power to enforce 
the law so enacted by way of an injunction or 
declaration or other suitable remedy. The ITigh 
Court has jurisdiction to ensure obedience to the 
law whenever it is just and convenient so to do." 

At page 1624 he went on to say: 

"There are many stai:utes which provide penalties 
for br,~ach of them -· penal t.ies which are enfo:cce­
able by mcians of a fine - or even imprisonment -
but this has never stood inthe way of the High 
Court granting an injunction. Many a time people 
have found it profitable to pay a fine and go on 
breaking the law. In all such cases the Hi,Jh 
Court has been ready to grant an injunction. As 
Sellers L. J. said in Attor!1ey-Gen:c'!ra l v. Harr.is 
(1961)1 Q.B. 74, 86: 'It cannot, in my opinion, 
be anything other tilan a public detriment for the 
law to be defied, week by week, and the offender 
to find .it profitable to pay the fine and continue 
to flout the' law. ' 11 

Those statements are particularly appropriate to that which 

has occurred in the instant case save for the comrnent that 

· Moulton has not paid the fin,~s which werE.: imposed. In other 

words he continues to defy the law wet::!k by week and refuses 

to acknowledge the existence of a legal provision which he 

is content to flout by totally ignoring it. 

It is little wonder that the Ea:r.bour Board !,as received 

numerous complaints which are exhibited to ~l,e 2.ffidavits 

·at the Respondent's cont.inue<l presence \dthin ti~.c Harbour 

limits, particularJ.y 1-:hen he has made no pro·-1i3j 0;1 for the 

discharge of sewage from the vessel and discharges it straight 

into the sea. If ever there was a ca$e which required the 



-G-

Court's intervention by way of injunction this is it and 

accordingly there will be an injunctio:1 in the terms sought 

the Applicant. If Moul ten continues to act in dr~fiance 

of the law then there aJ~e adequate ways of dealing with him 

and no doubt that is precisely what the Harbour Board will clo 

if there is any infringement of the injunction which I have 

just granted. 

The Applicant sought costs and to my mind it is entitled 

to an order. ':Chere is no reason at all why the Respondent 

should expect the ratepnyers of l\uckland to pay the total 

costs of his flagrantly breaching the law. The Applicant 

is entitled to costs in the sum of $1,2'.;0 plus any nec8ssary 

disl)l1rsements. 

SOLICITORS: 

Russell 1,1cve:_).(Jh !'!cKenzie nartleet & Co., Auckland for Applic­
ant 

No appearance for Respondent 




