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The Public Trustree is executor of the Will of 

Campbell who ~ied at the age of 

December 1980 and spent most of l1is working life farming near 

Pulrnkawa. Mr Bennett, years young6r, was a nejghbour 

since 1959 and brings these proceedings under the Law Heform 

(Testamentary Promises) Act, 1949 alleging an express or 

implied promise by the late Mr Campbell to r0ward him by 

making testamentary provird.on foi: his s,:;;n,5.ces and assistance 

on the farm over many years. The de~eased had no close 

relatives, had never married and employed h0usakcepers. Mrs 

M (an old friend) had look8d dfter him in this capacity 

over the last eight years of his life an~ was the sole 

beneficiary under his Will made on 27th N0veffi~er 1980. The 

net worth of the estate is now about $340,000. Her Counsel 

was granted leave to withdraw after intimat\ng that she would 

be offering no evidence and supported the P~blic Trustee. I 

iejected allegations of unaue influence agaicRt her in an 

action for probate of this Will in so)emn form 011 22nd August 
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1983 (A. 1164/81). Mr Bennett had supported a Will made two 

days earlier on 25th November 1980, in which the estate was 

left equally between him and Mrs McGill. Both I'Jills were 

prepared by the Public Trustee's District nager at Pukekohe, 

Mr Doyd-Bell, and it was agreed that evidence and affidavits 

in that action could be used in these pcoceedings. 

From the evidence a picture of Mr Campbell emerged 

as a conservative - perhaps "old fashioned" - farmer of 

thrifty habits running what had once been a small dairy farm 

but latterly confined to stock. Many years ago he had 

suffered an injury to his leg which limited his ability to do 

some of the heavier or more awkward work around the farm. He 

received help from his neighbours, mostly from Mr Dennett with 

whom he was on very friendly terms, visiting him and his wife 

frequently. I accept their evidence that he did little in 

return for the help given to him over che years, no doubt 

because of his leg injury. 

Mr Bennett described the work he did and was 

supported by his wife and Mr McGuire. I found him an honest 

and forthright witness who did not try to exaggerate or 

embroider his evidence, which was fully and fairly tested by 

Mr Williams for the Public Trustee. Bearing in mind the 

close scrutiny the Court must give to claims of-this nature, I 

am satisfied that he did give considerable assistance to the 

deceased in his farraing work as described in the Statement of 

Claim, which rangG~ across haymaking, top-dressing and other 

general farra wo=k. as well as building repairs and 

maintenan~e. help with his car and with transport when 

needed. ~erhaps the most useful benefit to Mr Campbell was 

his ready availability for practical help or advice on farming 

matters whenever be was needed. 

He saiJ that on a number of occasions Mr Campbell 

promised to pay hiill; 1 gdthered this was in relation to bigger 

jobs such a~ painting the house etc. Mrs Eennett also 

related how she J,ea.td ld.m say once or twice to her husband 
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that he would pay him for a pa ticular job. Both of them 

eventually ac epted that these wee just empty promises. 

However. there were two occasions - one in 1963 and 

the other in 1964 when Mr Bennett did submit accounts for 

worlr and receivc,c1 payrnt-:nts totallillq 1·1 J_)ouncls. He sa:i.d tnoy 

WtHe mainly for J)("trol lrnt some of :i_t uunlci be for his ov:n 

time. He explained th2t he had to r;upj;iJci.wnt his income by 

contract work at tllat tirne and Mr Campbc':U. knew about this D.ncl 

insisted on treating it as a business transaction rather than 

as help from a neighbour. There were occasions when Mr 

Campbell expressed appreciation and gratitude for the 

assistance he gave. In all, I am satisfied that Mr Dennett 

did far more than is usually encountered in the case of 

farming neighboucs who render each other mutual help and 

support. Mr Campbell acknowledged and appreciated this. 

recognised at least some of it should be paid for and made 

promises to do so. Apart from the two occasions I have 

mentioned, he neither paid nor offered any money, nor did he 

Ile 

give any substantial assistance to Mr Bennett in return. But 

nothing was ever said to Mr Bennett over these years about 

testamentary provision. 

This brings me to a letter written to Mr Bennett 

about 1981 from a Mrs B She was evidently a 

friend of both him and Mr Campbell, and the former had asked 

her to communicate with his lawyer about his claims. She set 

out what she had told him, because she was shortly going to 

Australia. She has since died and Mr E1 applied to have 

this letter admitted in evidence. I made an order. 

accordingly, there being no opposition from Mr Williams. She 

said Mr Campbell told her how lucky he was to have Mr Bennett, 

regarding him as a good son because he did so much, and tl13.t 

he would see him well paid for what he had done because he was 

getting on in years and would make his Will in his favour. 

Ghe also set out examples of the work she had seen Mr Bennett 

doing around the farm. The general tenor of this letter 

accords with the evidence I heard from the other ~itncsses, 

except that it contains the onlj reference to a Will. There 
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was no croi::s cxamint:U.on of Mr );cr•J1ett [;1.'.0,J":sting tlla.t it h.::J, 

been writtGn in colluc:ion, nor c102:3 my iw;:•Lcssion oJ: J1im 

support s11ch a possibility. Not.withstand the way it comes 

before the Court, _I accept this as a truthful report of what 

the decearoec1 said to E1:13 Benton. 

The circumstances surround the execution of the 

two Wills on 25th and 27th Novemb<H 19u0 respectively are 

fully derocrihed in my earlier ju0gment in A. 1164/Dl. I 

relied very much on tlw GVidence: of Mr Boyd--Bell, and he gave 

further evidence at this hearing. It is clear that Hr 

Campbell was not very well and unable to make up his mind what 

he wanted to do with his property on the first visic, at which 

Mrs McGill and Mr Bennett were p~esent. Evc,ntual ly he 

decided fo leave it equally between his two friends, following 

a suggestion to this effect from Mr Bennett, although Mr 

Boyd--Bell was satisfied that he did not try to put any 

pressure on him. The interview lasted 2.bout one and a half 

hours and covered matters usually raised by professional 

advisors in this situation. Mr Boyd-Bell recalled a 

reference to the assistance given by Mr Bennett over the 

years, and that Mr Campb0ll did not i:1dicate it was cut of tiw 

ordinary or that he felt under any obligation about it. 

He c&me back two days later with only Mrs M 

and Mr Boyd-Bell was then very concerned to rind out whether 

he had made any promise3 to Mr Bennett to leave him something 

in his Will in return for his cervices, and was told that he 

had always 1>aid him for hi c well:]:. The witness did not go 

into details cut reca1lea Mr Campbell mentioning work on a 

loading race and that he had paid for it. That, 

incidentally, was the last big job that Mr Bennett did for his 

neighbour c:nd ,;,,as obvionsly gui te expensive. As I have 

indicated, I accept Mc Bennett's evidence that he was not paid 

for any of the worK apart from the two small amounts over 20 

years ago. I can only conclude that Mr Campbell had become 

confused and thought th3t he had actually ~arried out his 

promises to pay M~ 88nn~tt. 
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I do not think it 1s possible to regard the Will 

he made on 25th November 1980 as recognition of an intention 

to reward the Plaintiff for his services. It is clear from 

the events related by Messrs Boyd-Bell and Bennett that Mr 

Campbell was quite unde~ided about what he wanted to do with 

his property and eventually accepted the latter's suggestion 

for thh sake of reaching a decision. It would have been 
! 

easier for me to take a more favoural>le view had Mr Campbell 

not c~anged his mind so radicalli only two days later - in 
I 

that event, of course, there would have been no claim. Mr 

Boyd-Bell made it quite clear that the testator had then 

recovered from his previous indisposition, and was more 

communicative and forthright. He felt no sense of obligation 

to Mr Bennett and wanted to correct what he called his earlier 

mistake by leaving everything to Mrs M 

Under s.2 of the Act, unless the context otherwise 

requires, the term "promise" is de<:?med to include any 

statement or representation of fact or intention. The 

claimant is required to prove an express or implied promise by 

the deceased to reward him for the services or work by making 

some testamentary provision for hi~. (s.3(1)). Mr Bennett 

described promises made to him of payment for the work done, 

but the only reference to testamentary provision was contained 

in the letter from Mrs Benton. In its ordinary sense the 

word "promise" conveys the idea of an assurance or statement 

made to the person intended to be affected. T~is seems to be 

the understanding of the Court of Appeal iP ~ones v. Public_ 

Trustee (1962) NZLR at p. 369, 374 tJl1ere it sai.d:-

"The important question in every case, is whether the 
claimant has satisfactorily proved that the 
deceased person did malce a · promise·• .t_q_j:lir.1. of a 
testamentary provision as a reward for services 
rendered or to be rendered to tbe deceased." 
(emphasis added). 

•This passage occurs in a context in which the cou~t emphasised 

that the promise need not amount to R cont~actudl undertaking, 
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so that the refen,i!C.:G 11 \:0 him" may 11ol·. be ;:c,c1arded as fnl 

co1rn id er ed. lt follo~ra a discussiuu of coses which had 

:;ug,;ieGted that rrniilE' mutu lity was req11iu:c'i, but they were 

ch,cided before Uio arnc'n('\1,wnt to s. 2 b;~ou0Jli., in statement. of 

intention etc., which the Court of Appeal accepto~ as covering 

mere a unilateral undertak by the deceased. Most of 

these cases assumed a communication of that intention to th(~ 

claimant, but this will not a 

where the promise is only implied. 

be possible or appropriate 

Section 3 does not stipulJte thdt it has to be 

made to the claimant to be effective. Houcver, counsel cou}cl 

not point to any case where a statement of intention made only 

to a third party was held to constitute an express "promise" 

under the Act, and in those I have read the enforceable 

promise has been one made to the claimant, with statements to 

third parties being tre&ted only as co,:;:·oLoi:c:ction. They I:iET 

be made and retracted without the intended beneficiary ever 

getting to hear of them, or with no possibility of influencing 

his or her conduct. Accordingly I cannot find that the 

remarks made to Mrs B, constitute an express promise to 

reward Mr Bennett in this way, and there is no other evidence 

of such a promise by Mr Campbell. 

Can such a promise be implied? I come up 

immediately against r1Ir t·Jilliams I submission that while Mr 

Campbell undoubtedly intended to reward Mr Dennett, he said 

quite explicitly that it would be by way of payment. Dy 

themselves Fuch promises could not involve an undertaking to 

benefit him by his Will. But they were made on a number of 

occasions ever a p~riod of years and each time Mr Campbell 

must have known the promisAs would have sounded more and more 

hollow because of his f2ilure to redeem what he had said in 

the past, 

EveGtu::i:i.ly t::ere could have been no further p0int 

in repeatin¢ them, ~nless they were intende~ as expressions of 

an intention to ben2fit him ia the only other way possible 
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- by payment out of his e tate. The statement recorded in 

Mrs Benton's letter confi that this must have been the 
case. Therefore, in the circumstances in which these 

statement about payment e made, the letter leads me to 

conclude that implied promise tor rd Mr Dennett by 

If communication to mak testamentary provision for him. 

the claimant is necess ry (and this question may still be 

open) it was effective made by the promises to pay. 

I pass now to the question of amount. Mr Ennor 

argued - rather faintly, I thought - for half the estate, but 

this cannot be supported. Section 3 says that the claim is 

enforceable against the estate:-

"In the same manner and to the same extent as if the 
promise of the deceased were a promise for payment 
by the deceased in his lifetime of such amount as 
may be r~asonable, having regard to all the 
circumstances of the case, including in particular 
the circumstances in which the promise was made and 
the services were rendered or the work was 
performed, the value of the services or work, the 
value of the testamentary provision promised, the 
amount of the estate, and the nature and amounts of 
the claims of other persons in respect of the 
estate." 

The discretion is a wide one. I understand frora 

the previous hearing that Mrs M requires full-time 

nursing care, but having regard to the size of the estate 

there is no suggestion that her needs would limit adequate 

recognition of Mr Bennett's services. There are no other 

claimants. It is clear that had he received appropriate 

payment at the time they were rendered, the amounts in the 

early years would have been quite small; the two sums actually 

paid in the 60's demonstrate this. However, Counsel accept 

that he is entitled to have his services valued taking into 

account the value of money today. 

Mr Bennett was unable to give me any estimate of 

what he thought they were worth and Counsel could not take 
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111att,2,x:s furthe.r:, 1(•,:::v;n~r it to the• bi:0,1 (7 dic::i:retion reposed in 

Uie Court. I tldn;~ a ,rnbstantial DY'i:.~:d ir_, justified. Sor:~c 

of tl1G jobs wc,rc, bi<;J oJL,s such as tJ1e conr: L.cuction of the 

loading race, paintinu the house and general repair work on 

it. Others were of a recurring nature, like the haymaking 

and assistance with fencing. Of great importance was Mr 

Bennett's ready availability and willingness to help with the 
I . 

numerous matters which cropped up over the course of their 

long friendship. On tllcJ other har;ci, tlw:ii: relationship wc•.E: 
I 

such that I do not thint it approprL,te to include everythi;1cs 

lie did for his Li:; c,ud, such as fixin(/ l)O\Jt'H plugs and h2lping 

to get the car started and so on. I have reached the 

conclusion that an award of $25,000 would be appropriate. 

This is broadly averaged at $1,000 per annum over 20 years for 

his personal services since 1959 and $5,000 to cover the cost 

of materials, petrol etc. over that time. I give judgment to 

the Plaintiff accordingly, together with costs, disburseiuents 

and witnesses' expenses to be fixed. Presumably no order for 

costs is required in respect of Mrs r~ interest. 

Solicitors: 

Glaister Ennor & Kiff, Auckland, toe Plaintiff 
Shieff Angland Dew & Co., AucklaPd, for Defendant 
Webb Morice & Partners, Auckland, for Mrs M~Gill 




