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The appellant was charced with four offences arising
from incidents on the 1930 at Whakatane. He was

charged with driving whilst under the influence of alcohol
to the extent of being incapable of having proper control of
a vehicle, with exceeding the 50km/hr speed limit, with

refusing to accompany a traffic officer when required to do

so under s.58A(3) of the Transport Act, 19€2 and with driving
while the proportion of alcohol in his blood exceeded the
statutory limit of 80mgs of alcohol per 100 mls of bhlood,

After a defende& hearing in the District Court at Whakatane,

the learned District Court Judge held that the prosecution

case failed in respect of the first charge and. it was dismissed.

at the close of the hearinc on the 27th January, 1981,

In a reserved decision the learned DRistrict Court Jucdce
held that the charce of exceeding the speed limit was clearly
" proved and the appellant was convicted on that charge. There
“ was considerable disnute about the charrges of refusal to

ro . accompany the traffic officer and driving with excess alcohol




in the blood and I set out the facts as stated in the

reserved decision and which are not in dispute :

"I accept the traffic officer's evidence
that the Defendant showed signs of being
affected by alcohol. Ilis breath srelled
strongly of liquor, he was unsteady on
his fect; when asked about recent
consunption of alcohol he admitted drinking
a couple of heers. The Traffic Officer
considered that he had good cause to
suspect an offence of driving with e:icess
alcohol in the breath or bhlood and at
7.33 p.m. he asked the Defendant to
undergo a breath screening test, The
Defendant declined. At 7.34 p.m. the
officer reaquested the Defendant to
acconmpany him to a place where he could
undergo an evidential breath test or
blood test or both. The Officer did not
name the place he had in mind for twe
reasons, first he thought the Act did

not require him to name the place and
secondly _he found the Defendant un-co~=
operative and wanted to keep his options
open so that he could take him to the
Police Statior insteacd of the Ministrv of
Transport office iF that secrmed hest,

The Defendant told the 0fficer to ¢o to
hell and made it clear he would not
accompanv him and intended to co into
his house. The Traffic Qfficer could co
as he pleased. The Traffic Officer then
told the Defendant that he was under arrest
for a refusal to accompanv but apparently
- he did not take hold of the Defendant or
touch him in any way. The Dcfendant then
went into his house. The Traffic Officer
returrned to the patrol car and called
the Police Station for assistance. lle
then waiteé for the Toliece to arrive.

It is clear that the Defendant had wanted
nothing to do with the Traffic Cfficer at
any stade of these proceedings but he did
not ask the Cfficer exnlicitlv to leave
his property.

Senior Sergeant Cuy of the Vhakatane Police
socn arrived in his private car. It seems
that the DPefendant had telerhored him, Hot
lone afterwards Sergeant Fillen and a
Constable arrived in a Police car. Serceant
Killen talked the matter over with Traffic
Cfficer Cooper and came to tie conclusion
that tlie Defendant had heen arrested by the
Traffic Officer and that it was his dutv to
‘as a Police Officer to support the Traffic
Officer by enforcing the arrest. If
nccessary he would arrest the Defendant




himself for obstruction althouah he
would make no arrest himself under
the Transport Act.

Clecarly there was considerable

discussion in the house between the

Police Officers and the Defendant.

At one stage the Traffic Cificer was
inside as well hut he left. The TPolice
Sergeant was asked to leave but apparently
continued with his discussions and did not
leave until he had persuaded the Defendant
to go to the Police Station with him. He
hacd threatenec to arrest the Defendant for
obstructing the Police in the execution

of their dutv to enforce the Traffic
Officer's arrest.

The Traffic Officer went to the Police
Station in his patrol car and collected
the evidential breath testing device from
the Ministry of Transnort Office on the
way. It appears from the evidence that
the Defendant went to the Police Station
in the Police car with Sergeant Killen.

At the Whalkatane Police Station the Traffic
Cfficer asked the Defendant at 8.33 n.m. to
underco an evidential breath test and this
wvas refused. The Defendant then corsented
to a sample of hi -bhlood beinc taken and
this was carriecd out at 3.52 »n.m. by Dr,
I.ee usinc equinment taken from a baa which
Traffic Officer Cooper agreed in evidence
was labelled in the same wavy as the

nlastic bauv produced as Exhibit A
"Manufactured by Smith~Biolab Limited

and supplied on behalf of the Department

of Scientific and Industrial PResearch."

The blood sample was sent by Reagistered
mail to the D.S.I.R. at FPetone and the
analysis showed a proportion of 204
milligrarmes of alcohol pver one hundred
rmillilitres of blood.

Nuestions ashed of the Traffic Cfficer
showed that he -probably repeated his requests
for the breath screening test and the
evidential breath test when the Defendant
refused on the first recuest each time."

Mr, Ancersen who appecared for the awpellant also appeared
for him in the District Court and argued several points of law
before the learned listrict Court udqe. The pcint taken by
Hr. Andersen with reasard to the charce of refusing to
accompanv a traffic officer when required to do so under
5.58M(3) was that the traffic officer did not name the place

to which he intended to take the appcllant. The reasons for




this- have alreadv been stated. The learned District Court
Judge held that s.58A(3) calls for the naming of the place
to which the driver is to be taken. As this was no£ done
and as the reasonable compliance provisions of s.528FE do not
apply to a charge under s.58A(5) that charge was dismissed.
However, the learned District Court Judge elected to apply
s.58E and accept the request to accompany as reasonable
compliance for the purpose of the charge under s.58(1) (b)
of driving with eixcess alcohol in the blood. I would
certainly agrec that there had been reasonable compliance
unfder s.584(3) and refrain from expressing any view on
whether the learned District Court Judge was right in
holding that the place nust be named as that question was
not arcued before re and is not relevant to this apneal.
After cealing with the other submissions raised before

him by Mr. Andersen, the learned District Court Judge
convicted the appellant on the hlood=-alcohol charge and

it is from that conviction that he has appealed.

Mr. Ancersen had submitted in the District Court that
the Traffic Officer had not made an arrest of the apnellant

and he referred to the followinag nmassace in hdams Criminal

Law and Practice In YFew Zealand (2nd Edn) vpara. 2499 which

states :

"There nwust be either (a) a physical
seizure or touchinag of the person with
a view to his detention (a nmere

touching will suffice, but presumably
the intent must be made clear to the
arrestee by words or otherwise): or

(b) the utterance of words of arrest;
coupled with submnission or acouiescence
on the part of the arrestce. The words,
however, nust be sufficientlv clear to
bring it home to the arrestee that he is
in custodv and net free to go."

The Sergeant had been asked by the appellant to leave
the property ahout two minutes after he arrived so his
continued presence was unlawful and he had no power of
arrest without warrant on private property (See Allen v.

bapier Citv Council(post.)). The Serceant said in evidence

= "I was purelv there to assist the Traffic
Officer in effecting his arrest."

.
.




The Sergeant said that 20 minutes after heing asked to leave
he threatened the appellant with obstructing him in the
execution of his duty and with a forcible arrest. It was
only then that the appellant éonsented to accompany him to
the Police Station. Dealing with this evidence and Mr.
Andersen's submission the learned District Court Judge said :

"This is not a case where the Defendant

is charged with escaping from lawful
custody or with resisting or assaulting

a Police Cfficer in the exXecution of

his duty. It is a case where he was
recuested to accompany the Traffic

Officer for the purpose of an evidential
breath test or hlood test or both. It

was a case where for the purpcse of the
charge of driving with excess hlood alcohol
I am prepared to waive strict compliance.
The DPefendant had a dutv to go with the
Traffic Officer. Ile finallv went as a
result of persuasion by Sergeant Killen

and whether one regards his going as a
final acquiescence in the Traffic Officer's
arrest or simply as a yielding to the
Traffic Officer's recuest that he go into
town for the procedures to be carried out
to my mind does not ma* ar. The vurpose of
the leqgislation was to yet him to the

next step in the vrocedures and this is
what happened even thouvh misunderstandings
of the validity of the arrest mav have
occurred and the Police Serqgeant was.
apvarently asked to leave the house before
he finally persuaded the Defendant to

come with him. I do not see that arguments
about the validity of the arrest go to the
heart of this case at all. I stress it
would be otherwise on a charge of escaping
£ron custody or even of one of assaulting
or resisting the Police Serageant in the
erxecution of his duty.

Counsel referred me to the cases Allen v.
Mapier Citv (1978) 1 NZLR 273 and Ministry
of Transport anc Pavn (1977) 2 MZLR 50.
These relate to proceedings on private
propertv. I simply say that the officer
had reached the stage of makinc his recuest
to accorpanv without bheing ordered from the
prerises and that the Defendant firally
cane awav from his hore and went into town
for the balancec of the procedures without
any further arrest heing carried out.”

With areat resncct to the learned District Court Judge
I feel he has oversiwvnlified the situvation and failed to-

resolve essential issues. He has not snecifically found




whether or not there was an arrest by the Traffic Officer.
On the evidence and applying the passage cited from Adams
there was not. The Traffic Officer did not make a phvsical
seizure or touch the appellanﬁ with a view to his detention.
Although words of arrest were uétered the appellant did not
either then or later submit to or accuiesce in an arrest by
the Traffic CQfficer. wWhat he did was to accompany the
Serceant of Police under threat of arrest for an offence
of a different kind. There was accordingly no arrest of
the appellaﬁt‘by the Traffic 6fficer under s.58A(5). The
next question is whether the appellant accompaniced the
Traffic Officer when required so to do pursuant to s.53A(3).
Clearly the prosecution considered the appellant had
refused to accompany the Traffic Officer because he was
charged with that offence. Iis defence was not that he
had eventually, after persvasion by Sergeant Rillen,
accompanied the Traffic Officer, but that there had not
been a lawful recuirement and this defence was unheld by
the learned District Court Judge ané the charce dismissed,
n these circumstances and on +*e facts as alrcady statced,
the apnellant did not accorpany the Traffic Officer whether

or not the reguirement was lawful under s.58A(3).

Eaving made those findings on the evidence, the next
gquestion is whether the Traffic Officer was entitled to
resume the procedures urnGer s.53A of the Act when he again
confronted the Appellant at the Police Station. 'The situation
at the Police Station was this. The appellant had previously
refused to undergo a breath screenincg test and to accompany
the Traffic Officer "to a place for an evidential breath ,
test or bloocd test or both." According to the Traffic Cfficer
the appellant had told him he could go to hell because he
was not coming with him. I have already explained how the
appellant came to be at the Police Station some time later.
At the Police Station the Traffic Officer asked the appellant
to give him an evidential breath test and was refused.
However, the appellant vihien requested agreed to the taking
of a blood sample., The first question is whether the Traffic
Cfficer was entitled to reguire an evidential breath test,

Section 538A(4) provides :




*"(4) Where any person -

(a) Has, pursuant to a requirement under
this sectjon, accompanied an enforcement
officer to any.place; or

(b) Has bheen arrested under any of
paragraphs (a) to (c) of subsection
(5) of this section and taken to or
detained at any place -

an enforcement officer may require him to

undergo forthwith at that place an evidential

breath test (whether or not he has already

undergone a breath screening test)."
I have already held that the appellant had not pursuant to
a requirerent under s.587 accompanied the Traffic Officer
to the Police Station and he had not been arrested under
s.58A(5) and taken to or detained at the Police Station.
Accordingly the Traffic Officer was not entitled to require
under s.58A(4) an evidential breath test. I should make it
clear that althouch a Police Sergeant is an “"enforcement
officer” by virtue of s5,572(1) for the purvoses of s.5%5A(4)
and although the appellant had accomrmpanied hin to the Police
Station the appellant had not .done so pursuant to a
requirement undey 5.58A(4) but because of a t;;eat of
arrest by the Sergeant for obstructing nim in the erecution

of his duty.

The next question is whether the Appellant could he
recuired to permit a blood specimen to be taken from him. This
Cepencs on whether any of the preovisions of s.583(1) apnly.
Only s.532(1) (a) is relevant and it reads :

"(a) A person, havina been required
bv an enforcement officer
pursuant to section 53A of
this Act to undergo Fforthwith
an evidential breath test,
fails or refuses to do sc;"

However, as the Traffic Officer was not entitled to
require an evidential breath test under s.532 the annellant's
refusal cannot aive rise to a valid reaquirement for the
aprellant to permit a medical praciitioner to take a blood
specimen fror him and accordinalv the anvellant was wrongly
convicted on the .charre laid under s.548(1) (b) of the Act. ¥
The appeal is allowed and the conviction and sentence .quashed.
It is not necessary for mc to corsider the final woint raised:

by !r. Andersen as to the inadecuate labelling of the blood 1o




specimen collecting kit,

Although the appellant has been successful the
circunstances do not call for an order for costs in his

favour.






