
--·--- IN TUE HIGH COPRT OF UEW ZEALAt-m 
ROTORUA REGI~TRY 

(j, ,5.L.R · 

Hearing : 

Counsel : 

,Tudgment 

AND 

9th October 19Sl 

M. 106/81 

BAKER 

Appellant 

MINISTRY CF TRAHSPORT 

P.espondent 

L.A. Andersen for Appellant 
J. HcDonald for I?.esponC:ent 

"" .,., '·'"'J 198.1 1 l !,U' • 

The appellant \·ras charge<.~ ~.,.i th four offences arising 

from incidents on the 1980 at Uhakatane. He was 

charged with driving whilst under the influence of alcohol 

to the extent of being incapable of having proper control of 

a vehicle, with exceeding the 50km/hr speed linit, with 

refusing to accompany a traffic officer when required to do 

so uncler s.58A(3) of the Transport Act, 19f2 and with drivinq 

while the proportion of alcohol in his blood·exceeded the 

statutory limit of 80rn9s of alcohol per 100 fills 9f blood,. 

After a def.ended hearin'] in the District Court at m1~J,atane, 

the learnet! District Court Judge held that the prosecution 

case failec in respect of the first charge and. it was disr-iisscc. 

at the close of the hearin1; on the 27th ,Tanuary, 1981. 

In a reserved decision the learned District Court Jud~e 

held that the chard? of exceeclin~r the speed limit was clearly 

proved and the appellant was convicto<l on that charge. There 

was considerable dis;,ute about· the char~Jes of refusal to 

accotr,nany the traffic officer anc} driving with excess .:tlcohol 
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in the Llood and I set out the facts as stated in the 

reserved decision and which arc not in dispute : 

"I accept the traffic officer's evidence 
that the Defendant showed signs of being 
affected bv alcohol. TTis breath swelled 
strongly of liquor, he was unsteady on 
his feett when asked about recent 
consumption of alcohol he admitted drinking 
a couple of beers. The Traffic Officer 
consideref that he had good cause to 
suspect an offence of driving with excess 
alcohol in the breath or blood .:rnd at 
7.33 p.m. he asl:ed the Defencfont to 
undergo a breath screening test. The 
Defendant declined. At 7.34 p.rn. the 
officer requested the Defendant to 
acconpany him to a place 1:1here he could 
undergo an evidential ·breath test or 
blood test or both. The Officer did not 
name the place he had in mind for two 
reasons, first he thouqht the Act did 
not rc~uire hi~ to name the ~lace anc 
secondly _he found the Defendant un-co• 
operative and wanted to keep his options 
o;:-ien so that he could tv.kc hir.1 to the 
Police Station insteac-: of the Pinistrv of 
Transport office if that secrnea hest.-

~he Defendant tolf the Officer to gn to 
hell and Made it cl0ar he would not 
acco~nanv him an~ intcn~cd torn into 
his h~us~. The Traffic Offic~r coul~ ~o 
a~ he plcasGd. The Traffic Officer then 
tole the Defenc1.ant thnt he was under arrest 
for a refusc1_l to accompany but ar9arcntly 
he did n()t take hold of the Defenc.ant or 
touch hir. in a.ny Hay. The Defendant then 
went into his house. 'l'he 'f'raffic Officer 
returned to the patrol car and cRllerl 
the Police Station for assistance. IIe 
then wnitec for the T'olice t:o arrive. 

It is clear that the DefenJnnt had wante~ 
nothing to do with the 'J'rnffic Officer at 
any stc1(re of these ~roceci.:ings },ut he did 
not c1sl: the Off ieer ex_?lici tl y to leave 
his property. 

Senior Serceu.nt (:'.uv of the Fh2.l:c1t,rne Police 
soon ctrriv~c, in hi; priv.:1.te car. It r-:cer::s 
that the !'Afennnnt !me'. telcn:10r.er1 r.ir,,. i·Jot 
10110 afterwnras Sergeant ~illen an~ n 
Constable nrrivec1 in R Police car. Serc;cnrt 
l(illcn talk.ec'l the rnatt<~r over with Tru.ffic 
Officer Cooper an(: caBe to t:1e conclusi0n 
that the Defendant had been arrester: by the 
'l'raffic Officer anc1 thnt it t·Ias his <lutv to 

· an a Police Officer to su:,port the Trnffic c 
Officer by cnforcinq the arrest. If 
necessary he would arrest the Oefen<lant 
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hir~self for obstruction nl though he 
would mal:e no arrest himself under 
the Transport Act. 

Cleurl~, t}1ere was considerable 
discussion in the house between the 
Policc·Officers and the Defendant. 
At one stage the Traffic Officer was 
inside as well but he left. The Police 
Sergeant was asked to leave but apparently 
continued with his c!iscussions and did not 
leave until he had persuaded. the Defendnnt 
to go to the Police Station with him. He 
had threatenec to arrest the Defendant for 
obstructing the Police in the execution 
of their dutv to enforce the 'I'raffic 
Officer's ar~est. 

The Traffic Officer went to the Police 
Station in his patrol car and coJ.lectecl 
the evidential breath testing device from 
the Ninistrv of Trans~)ort Office on. the 
way. It appears fror,~· the evidence that 
the Defendant went to the Police Station 
in the Police c?t.r. with Sergeant Killen. 

At the t!hal:atane Poli'ce Station the Traffic 
Officer asked the Defendant at 9.33 ~.n. to 
undergo an evidential breath test and this 
,,as refused. ':'he Defendant t::ien ct,r.'>ented 
to a samr:,le of hi • ·blooc1 · bein<; taken ancl. 
this was carrie~ out at 3.52 p.rn. by Dr. 
Lee usinc- equim:ient taken from a ba0 ~-;hich 
Traffic Officer Cooper asreed in evidence 
wns labcllec: in the same way as the 
plastic bag proc!uced js Exhibit A 
"l'!anufactured hy Smi th-Biolab Li:rr:i ted 
and supplied on behalf of the Department 
of Scientific and Ihdustrial Research." 
The blood sample was sent by Registered 
mail to the D.S.I.P.. at Petone and the 
analysis showed a prO!)Ortion of 204 
milli9raru11es of alcohol per one hundred 
millilitres of blood. 

Questions asl:e<l of the •rraffic Officer 
showed that he probably repeatc<l his requests 
for the breath screening test c1nd the 
evidential breath test when the Defendant 
refusec:. on the first request euch tir.1e." 

r~. nn~erscn who appeared for the appellant also appeared 

for him in the District Court and argued several points of law 

before the lcarncct Cistrict Court ,•udqe. The f)Cint taken by 

f;lr. J\nuersen with re<1arr1 to the chnrc;e of refusinq to 

acconpany a tr,1.l:fic officer when renuirec1 to r:!o so under 

s. 501\ ( 3) was that the trnffic officer die not nar1e the place 

to which he intended to tal~e the a;:)l)cllant. The reasons for 
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this· have already been ·stated. 'I'he learned District Court 

Judge held that s.581\(3) calls for the naming of the place 

to which the driver is to be taken. As this was not done 

and as the reasonable compliance provisions of s.58F. do not 

apply to a charge unc1.er s. 581\. ( 5) that charge was dismissed. 

However, the learned District Court Judge elected to apply 

s.58E and accept the request to accompany as reasonable 

compliance for the purpose of the charge under s.58(1) (b) 

of driving with e1:cess alcohol in the blooc1. I would 

certainly oqrec that there had been reasonable complimi.ce 

under s.581,.(3) and refrain fron expressing any view on 

whether the learned District Court ,Tudc:Je was right in 

holding that the place r:mst be named as that question ,-,as 

not ar0ucd. before r.e anc: is not relevant to this ap;)eal. 

l\.f.ter C:ealing with the other submissions raised before 

him by Mr. Andersen, the learned District Court ,Tudge 

convicted the appellant on the blood-alcohol charge and 

it is froM that conviction that he has appealed. 

Mr. )l._nc1crsen had subr:1i ttec'! in the District Court that 

the Traffic Officer had not ~aae an arrest of the a?~ellant 

and he referred to the following oassaqe in Adams Criminal 

Law anc.: Practice In !·:cw Zea.land ( 2nd Et.1n) ;)ara. 2-19•) which 

states : 

"There r.mst be either (a) a ::,hysical 
seizure or touchinn of the person with 
a view to his dete~tion (a mere 
touchinc; \·1ill suffice, but presumably 
the intent Must be r:iaC:e clear to the 
arrestee by words or otherwise): or 
(b) the utterance of words of nrrest; 
coupled wi t]1 snbr1ission or accruiescence 
on the part of the arrestee. '.i'he words, 
however, r:iust be sufficiently clear to 
brin~ it home to the arrestee that he is 
in custody anc. not free to go." 

The Sergeant har1 been nsked by the appellant to leave 

the property about t•:JO minutes after he arrived so his 

continued presence \lclS unlawful and ht" har1 no power of 

arrest without warrant on pri v,1tc property (See Jl.llen v. 

Napier Citv Council~ostJ). The Ser~cant said in evidence 

"I was purel·:' there to assist the 'L'raf.fic 
Officer in effecting his arrest." 
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The Sergeant said that 20 minutes after heinq asked to leave 

he threatened the appellant with obstructing him in the 

execution of his duty an<l with a forcible arrest. It was 

only then that the appellant consented to accon!Jany him to 

the Police Station. Dealing with this evidence and Mr. 

Andersen's submission t:1e learned District Court Judge said 

"This is not a case where the Defendant 
is charged with esca11ing from lawful 
custoc1y or with resisting or assaulting 
a Police Officer in the execution of 
his duty. It is a cane where he was 
rec:uested to accom!)any the Traffic 
Officer for the purpose of an evidential 
hreath test or blood test or both. It 
was a case wh·ere for the purpose of the 
charge of driving with excess hlood alcohol 
I am nrenared to waive strict compliance. 
The D~fe;dant had a duty to go wi"th the 
Traffic Officer. ITe finally went as a 
result of persuasion by Sergeant ~illen 
and whether one regards his going as a 
final acquiescence in the Traffic Officer's 
arrest oi simply as a yielding to the 
'l'r;:iffic Officer's rcauest that he 'JO into 
town for tl1e procedures to be carried out 
to r,1y r:ind c1oes not ma ... · ,,r. '!'he in1rpose of 
the lesislation was to <;;Ct hiPl to the 
next sten in the nrocec1ures and this is 
wl1at hap~cned eve~ though misunderstandings 
of the validity of the arrest may have 
occurred and the Police Serc;eant was. 
ap!_)arcntl1• asJ:.ed to leave the house before 
he finally persuaded the Defen<.lant to 
come with hir!. I C:.o not see that arguments 
about the valicity of the arrest go to t~e 
heart of this case at all. I stress it 
would be otherwise on a charcr.e of escaping 
::ror.'. custody or even of one of assaulting 
or resisting the Police Ser<;eant in the 
execution of his duty. 

Connsel referred 1.1c to the ca.sos i\llcn v. 
~!a pier Ci tv ( 1978) J. ?JZLP 273 am1 ~--!inistry 
of '.i.'ransnort anc~ Pav.n (1977) 2 1-iZLR 50. 
These relate to p°rocccc'~ings on private 
property. I simrily say that the officer 
had reached the sta<Je of makin<_; his ren,uest 
to <1ccor:r>anv wi t~10ut beina on1crec1 froP1 the 
prcr'.ises· an~~ that the Dof;nc:ant fir.ally · 
c,::.ne awn::, from his hore and ,,ent into tm\"n 
for tl1e ba~ancc of the ?roc~aures without 
nn~' further 2rrest hein<J cc1rrieci out.·• 

Wit6 0reat resncct to the learned District Court Judge 

I feel he has oversi1.inJ.i.fiec t:!10. situation nml failed to 

resolve essential issues. Fe has not s:1ecifically found 
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whether or not there W<1s an arrest by the Tro.ffic Officer. 

On the evidence and applying the passage cited from ?I.dams 

there was not. '::he Traffic Officer did not make a phvsical 

seizure or touch the appellnn~ with a view to his rletention. 

Al though words of arrest i•tere uttererl the ap]')ellant did not 

either then or lc1.ter subnit to or acouiesce in an arrest by 

the Traf~ic Officer. t:hat he did was to accompany the 

Ser~eant of Police under threat of arrest for an offence 

of a different kind. There was accor<lin9ly no arrest of 

the appellant by the Trnffic Cfficer under s.53A(5). The 

next question is Hhether the .:ippellant accor,1r,anied the 

Traffic Officer when required so to do pursu.:int to s.5aA(3). 

Clearly the prosecution considered the appellant had 

refused to accompany the Traffic Officer because he was 

chars-ed with that offence. Eis defence h'as not t!1at he 

had eventually, after persuasion by Sergeant I~illen, 

accompanied the Traffic Officer, but that there had not 

been a lawful renuirement and this c1efence was uphelc:. Ly 

the learnec: District Court ,Tm:ge anc the charge dismisseC::. 

In ~1ese circumstances anfi on ~~2 facts as alrc<1dy statc2, 

the ~p:>cllant die: n0t accor,,pany the 'I'raf:fic Officer whether 

or not the requirenent was lawful un~cr s.58A(1). 

I~avin~f made those fin't:ings on the evidence, the next 

question is tvhether the Traffic Officer was entitled to 

resume the procedures ur.c~er s. 5 311 of the Act when he ac;ain 

confronted the Appellant at the Police Station. The situation 

at the Police Station was this. The appellant had previously 

refuset1 to undergo a breath screeninc; test and to accompany 

the Tr.::iffic Officer "to a place for an evidential brcab1 

test or bloo~ test or both." Accor<ling to the Traffic Officer 

the .::tppelL:mt had tolc2 him he _could 90 to hell because he 

was not coming ·with. hil'l. I have already explained how the 

appellant cc1me to be ilt the Police Station sor1e time later. 

1\.t the Police Station the Traffic Officer asked the appellant 

to <Jive him an evidential breath test anc1 was refused. 

However, the apµellan~ ~ilien rcauestecl agcec<l to the taking 

of a bloocJ sample. •~he first question is whether the Traffic 

Officer was entitle~ to require an evidential breath test. 

Section 581\.(4) provifes 
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"(4) Where any' person -
(a) Has, Pursuant to a re<.1uiremcnt under 

this ;ection, accompa~ied an enforcement 
officer to any.place; or 

(b) Has been arrested under any of 
paragraphs (a) to (c) of subsection 
(5) of this section and taken to or 
detained at any place -

an enforcement officer may require him to 
undergo forthwith at that place an evidential 
breath test (whether or not he has already 
unc!.ergone a breath screening test)." 

I have already held that the .:iµpellant had not pursuant to 

a requireR.ent under s.58A accompanied the Traf£ic Officer 

to the Police Station and he had not been arrested under 

s.58A(5) and taken to or detained at the police Station. 

Accordingly the Traffic Officer was not entitled to require 

under s.58A(4) an evidentii'.'.l breath test. I should ma}:e it 

clear that althou~~h a Police Sergeant is an "enforcement 

officer" by virtue of s.57A(l) for the purposes of s.51A(4) 

and al though the appelli:rnt hacJ acco!"par.ied hir.1 to the Police 

fltatior the appellant hac'! not ;<.".one so pursuant tn a 

requirement unde~ s.58A(4) hut because of a~ eat of 

arrest by the Serc;eant for ol~structins hi~ in the execution 

of his rluty. 

The next question is whether the Appellant could he 

required to permit a blood specinen to be taken from him. This 

cepend.s on whether nny of the provisions of s.583(1) apply. 

Only s.583(1) (a) is relevant and it reads : 

II (a) A nerson, havina been reouired 
bv

0

an enforcement offic~i 
n~rsnant to section 58A of 
this Act to . un(:ergo forth,,,i th 
ar. evidential breath test, 
fails or refuses to do so;" 

However, as t!ie 'l'raffic Off:icer was not cnti tlec": to 

require an evidential brr:ath tnst under s. 5811 the ~ymell,m-1:!s 

refusal cannot 'Jive rise to a vnlir1 rcrmircr.ient for the 

appellant to permit a ~e(ical practitioner to take a blooa 

sr.iecimcn :':ror·1 him arn1 c1ccorc'!in0J.•, the ;cin~JeJlnnt was wrnnr,ly 

convicten on the charr-e loic: un,1C'r s. 5'3 (1) (b) of the Act. 

'1')1e aJ)pcal is a11owcr1 and t!1e conviction ;:inc:. sentence .quashei.l. 

It is not necessnry fnr P~c to coN,ic1er the finc1.l J;lOint raised-. 

by rtr·. Andersen ·:.:1s to the ino.deauate labelling of the blond 1 
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specimen collecting kit. 

Although the appellant has been successful the 

circumstances do not call for.an order for costs in his 

favour. 




