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l

This Applicant was formerly an officer in the Royal
New Zealand Navy and in April 1880 held the post of Commanding
Officer of Her Majesty's New Zealand ship 'PHILOMEL' On 29%th
April, 1930 the Nayal Promotion Board decreed that the
Applicant's category for promotion to Captain should be

changed from Category B to Category C which had the effect

of regquiring him to relinguish his post of 'PHILOMEL'.

The Applicant subsequently soughf‘some 2% vears later)
I4
to have that decision reviewed by this Court, but in the

meantime he had made certain representations to the
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authorities in an attempt to have the April 1980 decision
reversed or clarified, but suffice it to say the original

decision has remained.

In the statement of claim ailegations havé'been made
that the Second Respondent, in making the deciéﬁon to alter
the Applicant's category, considered “stétemeﬁfé and reports”.
Later it is alleged that the Second Respondent made "research

and investigation".

Aftér being served with the proceedings the Defendants
sought particulars as to the research and investigations
referred to in tﬁe statement of.cléim, which incidentally
are referred to in more than ohe paraqraph, and also sought
particulars of the statements and reports referred to which,
once again, are referred tc in more paragraphs than just

paragraph 11.

There then followed a series of letters between counsel
for the parties and eventually counsel for the Respondents
filed a motion tovstrike out the application for review upon
the grounds thalbt the decision or decisions to change the
Applicant's category for promotion to Captain from category
R to category C were not decisions which could be the subject
of review proceed;ngs under the Judicature Amendment Act, 1872.
That particular motion was countered with a motion for
discovery against the Regpondents and it was this particular

motion which came kefore me on l4th May, 1983.

Mr Nicheclson contends that the Applicant really has no
knowledge of wha* mateirial was acted upon by the Second

Respondent or by the Naval Promotion Board when its decision



was made, and that the reference to the Seconé:Réspondent
having considered statements and reports and hé%ing made
research and investigation merely repeats what ﬁas con-
tained in a communication from the Sécond Reé?ondent to
the Applicant following the making of £he deciéipn under
review, That may well be so, says Mr Fardell{jﬁut having
chosen the method of pleading which the Appiic;ht has
resorted to then, he says, the Respondents are entitled to
the particulars they seek. However, there was no motion
for particulars before me and I was really concerned with
but the motions which are presently beforé the Court.

As Mr Fardell pointed out, if his motion is successful
tha;AQill bring the application to an end and there will be
no need to consider the implications of the application
for, discovery at all. He accepted that if the motion to
strike out were considered it had to be on the general
basis that any decision of the Naval Promotion Board of a
nature similar to the one under review could not be the
subject of review.under the Adjudicature Amendment Act

1872, He accepted that position.

On the other hand Fr Nicholson submitted that until
the full circumstances giving rise to the making of the
decision were known it would not be possible for the Court
to rule on the motion +o strike out as it was often the
means whereby the decision was made which gave rise to the

right to review rather then the decision’ itself.

Quite frankly 1 4o not accept that submission in this
particular set of circumstandes. There must be classes

of cases where decisions are made which can never be the




subject of review proceedings irrespective of the circum-

stances which give rise to the way that decisioil is made
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or the method employed in arriving at that deqiéibn. This
present decision, says Mr Fardell, is in that c;tegoty.

If he is correct it will Jdefeat ﬁhe Applicant's right to
review, If he is not then the matter musﬁ procééd and the

question of discovery and particulars can then be dealt

with.

Accordingly I am of the view that it is pfemature at
this stage to deal with the question of discovery and that
the motion to strike out on the basis that the decision is
not one capabie of being reviewed under any circumstances

ought to be decided first.

I adjourn the applicatién for discovery sine die to be
brought on at three days notice and direct that the motion
to strike out be brought on for hearing as soon as possible
and that a fixture be granted as soon as the Court is able
so to do. To givé effect to this direction I direct the
Registrar to put the motion to strike out on the ready list
so that it carn be included in the cases waiting for a
fixture immedietely, leaving it to the parties to obtain

a fixture as soon as possible.

I point out that the original decision is now virtually

four years old and any further delay in addition to that which
has already occurred and, in particular, in relation to the
issue of the proceedings, may well be a factor which may have
to be taken into account wnen the Coﬁrt is exercising its

discretion if it is eventually held that the decision is one
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which isg capable of being the subject of review proceedings.

In the meantime the coste of this hearing are reserved.
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Thorne, Thorne, White & Clark-Walker, Auckland for
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