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'l'his Applicant was formerly an officer in the Royal 

New Zealand Navy and in April 1980 held the 2ost of Commanding 

Officer of Her Majesty's New Zealand ship I PHILOMEL' 1)n 29th 

April, 1980 the Naval Promotion Board decreed that the 

Applicant's category for promotion to Captain should. be 

changed from Category B to Category C whlch had tlw effect 

of requiring him to relinquish his post of 'PH!LOMEL'. 

The Applicant subsequently sought>some 2½ ::,ears later} 

to have that decision reviewer~ by this Court, 1-:>ut in the 

meantime he had made certa.i11 representations to the 
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authorities in an attempt to have the April 1980 decision 

reversed or clarified, but suffice it to say th~ original 

decision has remained. 

In the statement of claim allegations have been made 

that the Second Respondent, in making the decision to alter 

the Jl.pplicant' s category, considered "sta temerits and J:eports". 

Later it is alleged that the Second Respondent ~ade "research 

and investigation". 

After being served with tpe proceedings the Defendants 

sought particulars as to the research and investigations 

referred to in the statement of claim, which incidentally 

are ·referred to in more than one paragraph, and also sought 

particulars of the statements and reports referred to which, 

once again, a.re referred to in more paragraphs than just 

paragraph 11. 

There then followed a series of letters between counsel 

for the parties arid eventually counsel for the Respondents 

filed a motion to strike out the application for review upon 

the grounds tnat the decision or decisions to change the 

Applicant's category for promotion to Captain from category 

B to category C were :wt decisions which could be the subject 

of review proceedings r .. nucr the ,Judicature Amendment Act, 1972. 

Tha·t particular motio0 was co•..1.ntered with a motion for 

discovery against the Responden~s and it was this particular 

motion which came l::-efc•re m2 on 14th May,, 1983. 

Mr Nicholson contend,:; that the Applicant really has no 

knowledge 0£ wha"!:: nate;~ial was acted upon by the Second 

Respondent or by the Nava.l ;?remotion Board when its decision 
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was made, and that the reference to the Secon~,Respondent 
" 

having considered statements and reports and having made 
:-., 

research and investigation merely repeats what was con

tained in a communication from the Second Respondent to 

the Applicant following the making of the decision under 

review. That may well be so, says Mr Fardell, 'but having 

chosen the method of pleading which the Applicant has" 

resorted to then, he says, the Respondents are entitled to 

the particulars they seek. However, there was no motion 

for particulars before me and I was really concerned with 

but the motions which are presently before the Court. 

As Mr Fardell pointed out, if his motion is successful 
, . 

that will bring the application to an end and there will be 

no need to consider the implications of the application 

fo~ discovery at all. He accepted that if the motion to 

strike out were considered it had to be on the general 

basis that any decision of the Naval Promotion Board of a 

nature similar to· the one under review could not be the 

subject of revie,v u11der the Adjudicature Amendment Act 

1972. He acc2pted that position. 

On the other hand l"~r N3_cholson submitted that until 

the full circumstances giving rise to the making of the 

decision were knowu i.t would not be possible for the Court 

to rule on tl1e motion +:o st:!'.:'ike out as it was often the 

mea!.1s wher-=by the decision was made which gave rise to the 

right to review rather than the decision· itself. 

Quite fr:ankly 1 ,1o not accept that submission in this 

particular S"::t. of ci~8urastandes. There must be classes 

of cases where decisions are made which can never be the 
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subject of review proceedings irrespective of ~11.~ circum

stances which give rise to the way that decisioJ. is made 
:-., 

or t.he method employed in arriving at that decis_ion. This 

present decision, says Mr Fardell, is in that category. 

If he is correct it will defeat the Ap~licant's iight to 

review. If he is not then the matter must proceed and the 
•.:· 

question of discovery and particulars can then be deait 

with. 

Accordingly I am of the view that it is premature at 

this stage to deal with the qu~stion of discovery and that 

the motion to strike out on the basis that the decision is 

not one capable of being reviewed under any circumstances 

ought to be decided first. 

I adjourn the application for discovery sine die to be 

brought on at three days notice and direct that the motion 

to strike out be brought on for hearing as soon as possible 

and that a fixture be granted as soon as the Court is able 

so to do. To give effect to this direction I direct the 

Registrar to put the motion to strike out on the ready list 

so that it car. be i11.cluded in the cases waiting for a 

fixture im.rnedj2.tely, le,wing it to the parties to obtain 

a fixture as soon as possible. 

I point out that the original decision is now virtually 

four years old a11.d any further delay in addition to that which 

has already occurred and, in particular, in relation to the 

issue of the proceedicss, may well be a factor which may have 

to be taken i11.to acc011n-t w:1sn the Court is exercising its 

discrecion if it is eventually held that the decision is one 
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which is capable of being the subject of review proceedings. 

In the meantime the costs of this hearing-~re reserved. 

SOLICITORS: 

Thorne, Thorne, White & Clark-Walker, Auckland for 
Applicant · 

Crown Law Office, Wellington for Respondents 




