
?IS 

Counsel 

A N D 

l\ ~. No t, 6 3 S / 8 "2. 

BI-!Crl.DL<lNI}S FJ.Nl'.,I\1CE 
J~lJ,,lI 1l'ED a 
i'rtco;-:r>·o:(:a. \:.(:~d cornp•~tny 1·11~~·~1/ i11 ~J 
itR regis~ered office st 
1.',UC k1£H)J.::i' F :i.na1:cc, C1)rnp;:::·,y 

DE~REl~ AI1TJJ\I-:f A.R.t<iiiJ:J!.GE of 
l\.U(~~·:.land ,· ContpAny Dir:~ct.01~·-

COirIN CJ:!IT,~F\'):~D i'TOHFfSOt1 of 
I{ot:oru/:1 1 c;cr-;1.i;.-;·0:11~{ ·{Jir .. :;ct::c.,x· 

A.W. Grav~ for pl&i.ntiff 
E.M.J. Castles for defendant 

\@''h. ;July i9 8 4 

JUDGMENT OF CHILWCLL J, 

'Ihe plo.:Ln·citf {Bf'L) 1 c.t fir1anc{~ cc)rnpany t clai1ns 



The allsgaLions in the statement of claim are 

under a.n inBtrum(-::nt by way of secur.ii::y (IWS) dated 27th 

Nov~ub2r 1973 ~elating to a 1973 Fiat truck, that the IWS 

in favcn1r of BFL in which caGh coV~.:!nant,:c:d to in.demni .. fy D.nd 

might suffer by Yeason of making the advance and that 

$15,858.92 \•lctS lost by that reason. Particulars ~mpp1.i.ed 

of causation a1id loss we:ce that : --

The Fiat was subject: to a cha,:gf~ in favour of 

Marac Finance Limited (Marac) the debenture­

holder of RTS. 'To securEi titlE! to the Fiat 2.11.d 

. t ., . ]. 
1."S c,J.S])OSct. 

$15,BSB.92. 

BE'L wa.s obliged to pay to Marac 

In his closing address counsel for BFL suggested chat the 

particulars conlcl have-; been more aceu.cately phrased ~ -

To satisfy cJ.a:Lms to the F:Lat and its procGeds 

by the:, n:,c€d.ver of m:s, BFL paid $17,659.17 

but, after givin~ a credit, there is a net 

loss of $15,BSR.92. 

Neither the reason for nor the method of calculating thA 
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c~8dit were adequately explained in evidence because the 

only w~tness called by EFL, a . d. t sc~nior ere :t : 

lL,d.ted knowledge of the who1E, transaction, fom~d it too 

confl-:.3ing to explain. No point was taken, Mr. Armitage 

and Mr. Johnson denied liability in limine. They were not 

therefore concerned with any deficiencies in BFL's internal 

accounting. 

Both Mr. Armitage a.nd Mr. Johnson pleaded in 

their separate statern<2,;11ts of dc~fGnce full repayment: of t.ht") 

loan by RTS in March 1979, but, if that is not the case, 

then there ,·ms no ca.usal. link betiveen the loan and th€, loss~ 

the amount clai1t1ed was pa:ct cf a sum of money which BF'L 

agreed to pay in settlement of litigation between RTS and a 

third person 'l'orino Heavy Industries Ltd. ('rorino Heavy). 

In any event, that litigation was settled without the 

kno,;,;1ledge an<'l c;)nsent of 0i ther Mr. Armi tuge or Mr. Johnson, 

Breach of Section 8 of the Moneylenders Act 1908 was 

pleaded, but jt wa.s conc,~ded at the hea.ring that in all 

respects rnatr:.\rinl to this case the Act had been .sntirely 

replaced re't:,~ospec'!:ive:i.y by the Credit Con-tracts Act 1981, 

See Sharplin v .. Broadlands Finance Ltd. [1982] 2 N.Z .L.R. L 

The Credit Cont:r:-acts Act was also pleaded by Mr. Armitage 

and i::lr. ,Johnson . 

'l'he purptn~t0d transaction evidenced by the 

Deed of Indemnity. and Guarantee dated 27th 

Nove,rJJE:l:' 1978 is a c·n-~dit contract within tht=:; 

provislons of the Credit Contracts Act: the 

contrect is in all the circumstances oppressive 



alone . 

within the meaning of Section 10: the contract 

should be re··o::-,encd, f:,hould I:e···open:L:r.9 hEi 

Mr. Armitage~ ra.Lsea def enc en applicable to him 

(c1.) Whc)n he signed the documents the g.,:-antor 

was No:i:tlle:r:n 'I'ruck Sales Ltd (NrPs) a. lic,:::ns€::d, 

rnotm~ 'l<:?h5.cle d,:::ial.er. 

(b) No loan was made to N'l'S in terms c.f the 

documf!nts. 

(c) 1,,.at0rial unauthorised alteratic,r, of the 

docum<::!nts by some unknown person whereby 

R'l'S wa.r:i s~bstftuted for N'l'S as the granter 

and borrower, 

And Mr. Johnson also raised a defence applicable to him·-

On or about 27th November 1978 an oral agreerneilt 

made between him and Grant Lindsay Morton (Mr. 

Morton), as agent for BFL, it was agreed that in 

consideration of Mr. Johnson executing the deed 

of indemnity a.:nd guarantee a.nd sec'--lrity docum<,r,·i::~~, 

whj_ch contain<:~d an .c:lteration bc~:i.ng subst:i tut.ion 

of the ~;r,:Jntor from N'l1 S to R'l'S, Mr. Morton would 

obtain Mr. l,:::-rni.tage 's consent and execution to the 

deed and zecur :L Ly documents. BFL I s ag·ent, Mr. 
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not ever 

obta.in:i ng Mr. 's consent and execution 

in cons0~quence, Mr. ,To!·mson :i.s not bound by the 

terms of th,::: deed datE)d 27th l\:oVE!Hiber 1978. 

'rl":e mat:er:Lal <locurnEmts compr:csE: • -

(a) A loa.n 

printed form for a cash advance of $23,000 

by 2 of $364 ;w,d 

one payment of $23,384.25. 'J.'h(~ appl :Leant 

for fin2l.nce warJ NTS. 

27th 1.;rovc~mber 1978. The name of the applicant 

was subsequently to R'IS { SE!e Exhibit 

14). 

(b) A form of I1emorci.ndum of 'l'erms of Contract 

as printed by BFL. The nanv2d J ender is BFL. 

'.l'he named borrower was N'11 S. 'l'ha. t name i:,as 

subsequentI.y cha.nged to R'rS. The amount 

borrowed and the instalment repo.yments 

correspond with (a). The named guarantors 

are Mr. Johr!son and Mr. li.rmi tage, The 

nominated security is the IWS, 'I'he form 
, 

dated 27th November 1978. It purports to 

of two dirccto}~£,, M:c l1.:<::m.:.tag0 and Mr. 

Johnson. 'rhey did not sign in the 

additi.ona.J term 

1.
• ,. 
. "' 
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bor~ower authorised (sic) 
:lns tl1r~ lender tc, i:>a~/ th<:1 

sv,m of ::;J.2,735 from this advtince in 
settJ..e11t!:":!11f:. of account 
21 .12 • 03 :; 9 '/ • 7" 

(See Exhibit: 1) 

(c) An IWS on a, form printed by BFL. 'I'he named 

v.'as N'I'S. That nnme was 

to R'TS. 'l'he named is BF'L, 

'rhe norninatf,d security is the Fiat. 'I'he 

documr~nt is dated 27th November 1978. It 

purpo:cls t:o be sealed by R'J:S in th(~ prescmcG1 

of Mr. Jl.rmitage and Mr. Johnson as director::::. 

( S0e Exhibit 2) 

(d) A Deed of Indemnity and Guarantee on a fo:crn 

printed for BFL. The named covenanter is 

Mr. .A-r.mitage, the named beneficiary is BFL 

and the company named as the recipient of 

the J.nan was NTS ,, 'l'ba t rw.me was sub;:;equently 

changed to RTS. It j_3 dat'="-'t 27th Novernbe,~ 

1978 2:.nd is signed by l"'r. Arro.i.t2g-e. 

(Exhibit J) 

{See 

(e} A similar deed in which the na~m~d cov(-mantor 

is Mr. Johnson, the n.:i.med lxn-2fir.iary BFL and 

the co;npany named as t.ne reci::i.Leni.: of th0 J.oan 

was NTS. 'Pha t rn--,.ine wc1r"' changed tr, RTS. 'I'h(>. 

document is dated 27th Novemb0r 1978 and .; (' 

"""" 
signed by Mr, ,Johnson. (See Exhibits 3 & 0) 



7. 

'rhe pE~rso"1 who purported to w:i.tnfit,s the sealing by R'l'S of 

(b) a.ncl (c) ,1as Mr,. ~,1or1:011. 'J.'h,:c: person Hho pur.ported to 

w5.tnef;s Mr. Armitag(:, 1 S signat.ure to (d) was a11::,o Mr. 

M.orton., In f,0,ct MI~. Mor!:on witnesSE-)d Mr, Johnson's signature 

to the sealing process of (b) and (c) and to the signing of 

(e) while a Mrs.· Woolmo:ce witnessed Mr. Armitage' s signature, 

to (d) and his signature (with no seal then impressGd) to 

(b; and (c) • 

(f) .A declarat:Loh .Verifying Execution of Cha:cg·e 

cm a printed forra. 'rhis d:-,c1aration w2,s mad,''-

by r1r. Morton before a solicitor: on 18th 

December 1978. He referred to a true copy 

of the IWS annexed. It was not annexed. He 

declared, inter alia, 

1, 'J:hat RTS made and executed the I\iJS on 

?.7th November 1978 • 

.?. • That he ,·ms present to~Jether with Mr. 

Armitage and Mr. Johnson on 27th 

Novemb$r 1978 and saw the common seal of 

R'IS annexed 

and he certified the signatures of the 

"di~~ctors" and of himself as witnessing 

the dttestation of the IWS. (See Exhibit 5} 

'I'he dcclaratior;. •1,aa factually incorrect. Mr. Morton was 

noi: p1.·esent when !•;r.. 11.rrdtnge siqncd the INS. Moreover, 
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it then had no saal upon . , 
1. (. t, It ,,as not Mr, Morton who 

w:i:tnes";ed Mr. A1:rnitagE,'s Bignature bt1t I1'irs, Woolrno:i::r~. A.t 

no time was Mr. Morton present to9ethor 'ivi-th Mr, Arm.i'i.:a.9a 

and Mr. ,Johnson when a seal was placec: on tha IW'S. 

mo1~a, the formalities fo;:: the execution of th,:, aefld signed 

by Mr. Armitage, as prescribed by Section 4 of the Property 

Law Act 1952, were not observed because the witness (Mrs. 

t,!oolmore) did not a.ttest the docum~";nt which she in fa.ct ::;aw 

signed. 'rhe document purpm:·ted to be attested by Mr. 

Morton. He did not in fact attest it, Nothing was tak<'!n 

of this point by cm1.nsel for Mr. Armitage. 

Irr each deed of indemnity and guarantee it i t:" 
~-- .. )t 

recited l:hat NTS (chc.u·,ged to R'l'S) 

" has bc,en granted at the express requ0st 
of the covenant.or as is so acknowlE1dgc~d by its 
execution hereof a loan of .•.•• $23,000.00 
(hereinafter referred to as 'the principal sum') 
conditional upon and vd:th the stipul2tion tbat 
the coV('mantor pursuant to its being the n:!quE~sti1vJ 
part as aforesaid should give the Ir,demnity and 
Guarantee as herelnafter appearingu 

The impf;:tsonal "it" is M:::-. l\:r:mitage in the one case and 

Mr. Johnson in the other. The operative part of i::l-ie de12cl 

contains an indemnity cl21.use and a guarantee clause. This 

action i:3 conce:r.'ned only witJ-i. the indemnity clause. That 

clause is couched in extr:c~mely wide language : -

11 the covenant.or will indemnify and save 
harmless thG h:c:nefici'ary agairwt all actiom, 
proceed:Li-!.qs clair:w arid demands which mo.y 
hereaftar be made againat the beneficiary nnd 
agai 11•;i· aav mvll'"'t.arv 'I O'.~S it may· "Pffc~" b,;-l;·eason 
~-~ w ... <P ,_ • ... ---~•....... A~.,_.._•" •• $, >' ' i.:,) ~~~-• .. ..t.. ..1. --~---•-----•• 



of ..... its_~hav·iD~? rnE1d.r~,, .. tlH::!."Joan_ as aforesaid or 
any furt.l1e:c lo;:,~n.s t:o 'i:11c~ cornpany ho\vever su.ch. lo;:;s 
should arise imd w:U::h,mt 1 :i.mii.:inq tlie gc0-wralit:;.: 
of ·c:110 foreqoing 'icOrds wheth0::c by i:·fiacon of any 
ultra vires act~Jn on the part of the directors of 
the company or by reason of any failu:::-e :Jn the pcut 
of the dircetors of the ecmpany tc ob:o:erve any 
provisions of the Men~randum of Articlea of 
l\s::;ociation of. the co1'lpuny or any regnlation or 
restriction imposed on the d:L:nc\ctors relating to 
tlw exercise of bo:n~md.ng powc:'.cs or in relation 
to the execution by the Company of im Inst·.rumr:\nt 
by Way of Securitv (hereinafter referred to as 
'thr:o said r,;ecur:Lty docum2nt') :in favour of the 
bene:LLciary or th<:, affixing of the seal of tlrn 
company thereto or by reason of the benefici3ry 
and/or thE, con,pzmy havi.n9 failed to comply >:·lith 
any req1:!:Lre:11r".ot of any enactment or n,gu1ction 
that may j n any rnamicr or form rest:l t in tJ,.E.~ morn"yi, 
expressed to be payable under the said security 
document being reduced to a lower f igurc th;,m was 
intended by the bem'!ficiary or by reaHon of an:r 
enactrnent regnj_ation judgment: or orc1er of any 
Court postpon:i ng o:t otherwise affecting pa:,,·rnent 
of rnoney or reducins rates of interest or by any 
other reason or cause wliatsoever and such indemnity 
shall include a::i. obliqation. to reimburs<~ th:; 
bern"fic:i.ary the tctt,1- amount of a2.l legal (.;Osts 
(including costs as between solicitor and client) 
charges ancl sxpi'::nse,::, whatsoever which the ben<~f:Lc:i.2:ry 
may incur o:c suffr:::r by reason of i t,g havin~f at its 
absulute discretion and with or without the con.sent 
of the covenar1tor or th.B company u~,dr:,rtaken and 
litigation [or the purpose of establishing the 
validity of U:e sa::.d security docum12nt and/or any 
other dDcnEK'mt ccilL:,t:0ral thc:;rc:-,,vi t:h," (Emphasis 
added.) 

I ·cur.1 1.,.ow to the evidence ts•hich is mDre extens iv,.:, 

in this case tha1,. one •·,ould. normally anticipate in a claim 

based on an inden,nity in regc>rd to motor vehicle financing. 

Messrs. Armitaqe a:::1L1. J'ohnson were the directors and share·-

holders af tv•;o' truck dectling companies, RTS operated by Mr. 

Johnson from Rotorua, and NTS operated by Mr. Armitage from 

Drery in South l\.u,-;kla:1d, In early 1978 BFL repossessed an 

Er£ truck a~d entr~stea it to RTS for sale "on behalf" (see 

Exhibit E}. 'l'his d::;.es not r,eEnn to have b2en. a s:Lmpl(::? cas(:: 

of b21.:i.lment for sale. Ratlwr., :i.t would seem th.at RTS 
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"bought" the truck for $37 ,ooo by way of a loan from BFL,. 

effer;'c.ively, fo:c that amount r which sun: it was to repay 

upon sa1e. 'J:his is ev:lck,nced by Exhib:ii:: E which, in clnus:1 

1, required R~l'S to rc:,pay $37 ,ooo plm: $20.28 p8r day from 

the date of that "auth:n:ity to sell" (equal to approxin«:ttE',Jy 

twenty percent interEJSt). 

There follovmd a SE;r:i.es of transaction::,~ wher,::!by 

the Erf truck was traded by R'.PS fo,: varying arnom1ts of 

cash and other vehicles. In respect of each trade-in RTS 

and BFL maintained this position of borrow\:lr and lender, 

wil:h a. chatt0l seeuri ty being takt::n by BFL over each trade. 

The goal was that BFL be cleared of its c,quity in th<;; 

"trade:::.~", which by NmTembcr 1978 stood at $12,349.10, 

secured by a Bedford tru~k. 

th(>. vehicles (reprt'isenting l:rade-ins on thE, initial Erf 

truck) be sold f()r cash so as t.o pay out the amount owing. 

BF'L was not interestE.d in financing apy n,ore trades. 

Against this backg;~c:,und Mr. Armitage wrote en 

N'I'S letterhead to tht, manager of BE'L' s b:n.,.nch at Papatoetoe, 

on 16th November 1978. In that lett:er (Exhibit 12) he 

:r,:::·op,Jsed a scheme ,·1he1:<:'!by NTS could acquire the Pint truck, 

\•1hich was of cons.idor,:i.ble vai ue, from a Hawkes Bay 

licensed motor vehicle dealer, by trading the Bedfcrd p1vs 

$10,500 eash. The l"iat was ,·1orth $29,000 to $30,.000 a:nci 

was rnorEi readily saleablt'!, t:ho point bed ng the.t it. could 
., 
De:~ 

quickly turned over +-o pay off. BFL. Mr. Armit2ge, stated 

in his letter that NTS would -t:hen havE" a worthwhile vehicle 

"owing us in th,n reg:l.011 of $23,000 that we would bE.! a.bl2 to 
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rei:;:i.il quickly ;,t c1ro 1_111rl i.:iH:'? ~:29,000 to $30,000 mark". 

the extc~t of $23,000 by reason of tho e~isting $12,349.10 

pl.,1s the mrtn, $1.0,:iOO, hut. thEtt the security was more~ than 

In fact, the terms of the agrcc,e:rnent: wit.h the 

B:a\1i.7kes Ba:t deale:c, Bc4i11ie Ft01rrne:t:s lVfotors T..1td ~, (Baillie) 
t.112:t 

were /the Bedford pJ.us SE,veral othe,: ·v·,~hiclcis i.n th0 yard of 

R'l'S be swapped fer the, l?iat, Mr. Armitage adve1:·ted to this 

in gene;:·al t0n11n by saying that "my company would ha.ve to 

exuha.n91" the vehicles pl us nv0ike a cash payoat of $10,500." 

'i'hr:::se other vehicles \11CH~Ei secured by rn.ecms of floor plan 

financing to Marac. 'l'he purpose of the $J0,500 cash w;::r-: to 

pay out Marac's security on the vehicles so that they could 

be delivered t.msncurnh0,red in exchange for the Fiat. 

Not,·1it.hstanding thc:!se ht'"hind··the-scenes tactics it was st i.11 

tn,c to s0.y that the company would have s vehicle worth at 

leact $29,000 Emcumbercx1 to BFL for $23,000. 

Counsel for Bl?L contenrtc-;d, \·Jitlv:n1t caJliP.g ar,.:y 

evj_d<~nce, that this letter wan of a sinister character 

first, because M.r. Armitage ref,:'!rred t0 his co;:r.par;.y as 

having completed an IWS over tht~ Bedford trnck; R'l'S had 

executed that securit1r and al though that was r1.lso the 

company of ME,ssrs. l\rmitage and Johnson, r,e W3S w.d.ting 

would cost $23,000 - $12,349.10 on the I3E,dfcrd plus $10,500 

with Baillie) put the price at $29,900. It was submitted 
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that, in truth 1 stock bt)longin9 ·:o rt'I'S to a. Vt\lue o.E 

$2S,900 ¼as being given in exchange for the Fiat. Under 

cross~exarnination Mi:. Armitage statc,,d that. the lett0:r: did 

not say to whom the $10,500 cash payout was to be m2.de 

and that in fact such a pz:.ymc~nt ,,ras madE), but to Ma:cac. 

fact thctt N'I'S was paying $29 ,. 900 in mone:t' s ,,J,orth for the 

Fiat is not of great significance, since the difference 

bet,mcn that and $?.3 ,00 w2cs the equity on Ulf::! loan for tl1c:'., 

borrG1:1er to do with c.s i. t p'.1.0_:1sed, except as tending to 

show, so counsel suggE:sted, thGt. thc1 l\')tter was deceptive 

and intcmded to be so; R'!'S. ,vas in fi21 '1ncia.J. diffic1:.lties 

and Mr, Armitage kn:::ow tlv,t BFL' s mc:nag~:cr in Papai:oetoe was 

awar0 of Lhe position. BFL would only make further advanCC-'!S 

any false illusion as to the credit of RTS, 

BFL ag:i::eed to adv1:mce $23,000 to N'I'S shortly 

or~ 23rd I~ov~n~ber. Wt'en l'd'S signed the~ agreement to buy the 

Fiat from 3aillld. (Exhibit F) 

On 27ti1 i--Jr::vembe:i:: the documentation for the loan 

was to be executed at B:?L's Papatoetoe office. Mr. Johnso;·, 

was to pick up the contpany se3.l of NTS from the company 

secretary's offic:e:i :iJ11~c·c.o:::-ua, and to bring it with him 

to the n,eeting at J3FL's f'&.pat.oetoe office. On the morning 

of 27th an 0ffic0r of ::wL telcp.honed Mr. Armitag0 to say 

that M·r.. ,John.son had i:.•~een in touch and vmuld not be c.,bl,c:; to 

arrive until 2.30 p.r:i .• that d2.y. Because Mr. A:r.mita~re ha.d 
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to be well out: of town on business at. tba'..: tim,::!, he 

attended BF'L' s cif:fice in thr~ 111orning and sigr.0d :~n blank 

the memorandum of h::rms of contract, the IN'S over the: Fiat 

and his personal de1:id of indemnity c.u1d guarantee. Mr. 

Johnson arrived in the afternoon. He signed t.].,,e docur.1ents, 

but when h,:0 prot::E!eded to put the:: company seal on tht~m it was 

di,,;covered that he had brought the'.! seal fo:r. R'I'S and not N'.I'S, 

Notwithi::tanding BF'L' s disclcs,c,d aversiori to dc,•aling w.i:i::h 

RTS, rather 'chan decline the loan, Mr. Morton changed th(, 

narc,e on all the documcmts from. N'I'S to RTS. It was made 

clea.r to Hr. Johnson, and. he r.:;c., understood, th,:1.t the advancE} 

was to bE! in tE:::::·ms of the, chnngE)d documents i.e. an c:,dva.nce . 

t.o R'l'S. Mr. 1,-:ort:on nmst br1 ~:akem to haV<:'.! undc~rs·Lood 

precisely ,vhc:t h("! was doirg·. He was not called to est.ahl:i.,;h 

the contrary. Mr. Johnson initialled all the alterations. 

It ,,:as understood by both that. Mr. l\rmit.ag-e would have to 

return to initial these alterations before the documents 

could be regarded as p1:operly ,:>xecutE,a and o.lso so that 

Mr. Armitage wo-.11.d, by hiF; signc1ture, acknowledge the char.19<:? 

:i.n ax·rangements ,·ch ere by R~C'S becam2 the l::c:;::r:Jwer. 

Unfoi::tunatel:/ for BF':!:,, Marac exercised. its right 

under the debenture it held over RTS and the following· day 

(78:l .. h Novemb::-n.:) clpQointed Ft rcceivi?-r, BFL i:,r,1,d r,ot ati.:e;~pted 

to re9ister .its instnnnent until 18th Dec':!mDf~::.:- (Exhibit 5). 

Even then 13F'L ma.de the error of trying tc rec;:.st.,:'!J.'.' the 

charg(~ at th1:: 1h1eklaHd. office of th<.:1 Regj st;--:a-::· of Compan:i.Gs 

instead uf at the Haid ltcn office w!1ere RTS wa;:; registere.d 

(Exhi.bi t 5). Its at.tE~mpte.d rcg:i.ctrati6n f(:!11 out of tirnEL 



Prior to th:Ls, on 7tJ1 December 1978 ,. Mr. A1.·m:i.tesc. 

at.tE:,nuod t:he Papato,?,toe office of BFL. lie initialled t·hr, 

the fact of RTS being then in receivership. So, his 

power as a dirc,ctor to perfect the docurr.0:nt as a92D.nst 

R~rs in receiv0.rship coi:1e1, into qt,estion. 

Mr, Armitage was employ~;d by t.h(~ :receiver to act 

as a. sa.lem11an to dispose of stock. On the receiver's 

instructions the Fiat wa.s plac1;;:10 with 'l'orino HE~avy for sal..-=1, 

accepted by lc::tb"r of confirrnation dat<:~d 19th Decc1mber 

197B : 

"This will confirm we are willing to display 
the Fiat ••.•.•. on our premises for snl1:'! on 
your behalf. 

i\s discusr3ed, we will not negotj __ ate a sale to 
return you less than $27,000 nett." 

(Exhibit A) 

So,n(-;t.:i.,llC~ afte.r that, and certai.nly after BFL had 

receivea written c0nfi~mation of the receivership by letter 

of 19th Dece1n})er : .. 9'78 (Ex11ibit 6), BFL located tlH.~ ·vehiclf~ 

at th,; premises o:: ':rorino He::1.vy. 1.rhe two companies had a 

history of deali.c:.gs wi1:h each other. BFL informed Torino 

!1eavy that the-, veh:i.cJ.e was h: f2,ct BPL' s and that the latter 

should. account to BFL fm: the proceech, of sale. This 

Torino Heavy agrf,ed -i.:c, •~.o, despj te its duty to account to 

the receiver of I'-'.:.'S. 'l'o~,:-:lno Heavy sur.rend,3r,':<l its duty 

i.n exchange fo:i.: ,u1 :i.~chmnity f:i;:-om B:t?L w:citbS:n not to •rorinc 

H<?:avy but to <1n ass'.:lciated compm,y 'I'orino Mcitors Ltcl.. {Torino 

Motors) ·-
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"WE, herc,by give yon a cc,mplct..e indernnit.y 
covering the t-.rru:sact:ion betw,~c~n you.rs elves on 
bGhaJ. f of (N'I-S) <".nd Les Fento::1 a.nd /:.~on Li1T,ited 
in r0':lation t,c, any q\,,;rie.s conc<:n:·ning title of 
this unit." 

(Exhibit L) 

Mr. l,x-m:Ltage, z1s sa1c~mr,1.1n for H'I1S in recei verr,hip. 

was responsible for the placement of the truck with Tcn:ino 

Heavy and had ment:i.0;1ed to Mx. Taylor, the commercJ ctl 

vehicle,s rnan-?lger of 'l'o:cino HeB.VY, that BFL had an interest 

in the vehicle, It vvas nob a specific statcmtent as to th,~ 

nc.tu:ce of BFL' s intere:::t .. 

On, it would seeni i::y inferance, 21st 1'"'ebrnary 197 9 

Torino Iieavy purported on behalf Gf NTS (inexplicably) to 

sell the Fiat for a cash price of $29,500 to Les Fenton & 

Son Li.mi ted (Fenton) by ,-;;:,{_y of a no deposit hire purchas-3 

agreement on a BFL printed form (Exhibit I), The agreE.1ment 

was tendered to BFL fo.c acceptance but the transact.:i.on was 

rejected by it: as um,cc(:1:iTtabJe. However, on lSth March 1979 

the trarrsaci: ion WAS re·docun:ant8d as a 1<:,ase ag·r.eement 

bet•.,•een Broa.c.Ear,c.s I.e:aslng Corporation Limited (BLC) and 

Fenton. '_;_'he co:.1fn.:;:i.on c"!.t the hearing as to how BLC becamEi 

the owner of 1.:h:2- trucl~ is typical of the confusion generally 

ctppc1.:cent in the rel21.t:Lcn3hip b€itween all the companies and 

person&litj es involve,}, The fault must lie at the dom~ of 

BFL and its associates hecause the only witness called ~y 

tho 9laintiff v-:as ,A t,enior: cn1dit officer ~•;ho knet·J very 

ised herself with one flle sufficient to avoid a non suit 

unc. dcl~.b(,rat,~ly,, I stu:;9(,ct, to avoid ha.vinq to call the 



call "the spindleshanks system" of arriving at the truth 

in the adversary process. The average senior clerk, called 

to f.:ice qnestionir;g of th(:, typ(" that had to b,2, put. to this 

only witr;.ess for BLF., would. b:-" j1.1st.ified in feel:i.ng manipul,:<tec' 

he;: unflinching f2;.i.-.·lJ.. 

things 'l'ruth bec.\rc',c;·i 0.wc;1y thE:1 victory". 'I1he most important: 

part. of this \•,oman' £; evidr:!nce ,-;ai::; the p:cod1.1.ction of docurne.nts 

of: which she:! ha.d no pc:c,mrrnl lrnowledgB and in partic11lar \:;1122 

production of a ledg::n:- C:'.n-try of BI•'L in n'!lation ):O H'1'2 

(Exhibit 4) , Curiously, for~ se~ior credit officer, she 

oi~ othr2.r of the '.l'o'.".."i110 companies which almost s;guared the 

aecount: so counsel fer BF'L was obliged to submit that h:i.:o, 

only witn0ss for BFL ha.d made a crucial mistake. The 

manag-ing director of 'I·cr::.no Heavy and Torino Motors had the, 

clearly unpalatable experience of being cal.led for the 

defence. Ho wa8 obli9ed to sD.y U1at: th0 .1?j_at had not in 

fact been Bold by his compani<:is and that they never 

received any monies fer it. In the !.'me} the F'iat was sold 

not by his companies but directly by "Brc.,adlands tr; Fenton". 

Yet they cl.id receivi:; a. commission of $2, 50C for introd.1.1c:Lng 

the purchaser. The $27,000 appearing iri thE-~ £FL' E:: :!.edge;:· 

entries must have com,;; f,:om elsewherE-~. r.['ht!.< er.try !d', dated 

23rd February 1979 ':1hich approximat8s the ini<'::!:r:red date 

:!:''en.ton. i\ 'J.'orino cornpc1ny rc~beived $2, SOO c011:mj seion which 

gave B!<'L the agreed n,:2;t •":t"eturn" of $27 ,o·::>O, lt was put 

to m·a that the $27,000 r:-:u.:,:t. have comt'.l from BLC (as a booir. 

entry p11rchas1:~ only) so °'s to lllc.t!:e BLC thr1 own<'..',:c ar..d henc:Ei 
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able to dis pm:,~ of the F':U1t hy wa.y of leasG, 

Ir:. the result:, R'I'S in rc,cei.ven-ihi.p sued 'I'oJ: ino 

H,::,avy for fail::.ng to acc:otmt fo:c· tk1.e p:coc:ceds of sale. 

In an z:rncndf~d :::tat.ei.1;::rn.t of claim dated 31st January 1980 

RTS cla:Lrn.,:;;:d ownership of the Fiat:., an agreement beb·l1-':cm 

of RTS to display thE:, Fiat for salE, and ti1.:,t R'rS wa.s to 

rt:-)ce:~i\re not less th.an $27,000 · frora an.~t sa .. 1.e" tJ1e so.le at: 

$29,500 0.nd failure to acc.,om1t:. 'l'here w·as an alte:r.-native 

cla5.u, based on cl sta.tuto:cy dui:y to account pursuant to 

Sectl.oas 59 and 66 of the Moto:c Vehicle DE:,alf!.rS l'tct 1975 .. 

Judgrn::::nt for $27,000 wa.s scmght thereby impl icdly 

recognising sonH?J right to a comnu.ss1.on. 

underta.ken for 'I'orino Heavy by BFL, In the sta.tcrnc,nt of 

defence to the i:,.mended statemcmt of claim '.i.'orino .Heavy 

alleged thc1t BFL ,,ias a"l: all material time.s thG owner of 

the Fiat, that after agreeing to display tte vehicle for 

R'I'S Torino Heavy was advised by the true :::l':-tner, BFL ,. to 

hold :i.t at the ord,~r and dire8t.ion of BPL, tha.t 'I'orino 

Heavy owed no money to R'.i.'S. There is an admission that 

Torino HE)avy sold the ,N:':hicl<~ for the sum of $25,500 

(unexplained) • 

Pursuant to its undertaking BFL defended the 

action and ultinmtc~ly settled. out. of Court. 

receivEn: (appointed by Ma:cac!) sett.led for h,-,,lf the proc<~eds 

of "sa.le" pl us hi:i..lf the; inte:'."est earned c,n 4::h:.:; money since 

sale. This waB very gen<:-ffOUi, cx,nsi.dering th<c:. receiver 1m1r.:: 



enti ·Lled tc, tb.G wh.c).e p:r.oceeds , One reason. ,\1l1y th.e clE:.i1t1 

M:arac an,1 BroadlbU'>d.s h.ad rner~Jed in 'vlhat ,,1as ref,e1:·rcd in 

Significantly there 

was also a chan.g<? of solicitor for R'I'S at the same timr:.1, 

It .is this r,ionr,y BFL had to pay out undi::~:c th<?~ 

settl13:rni:,nt which it now clairns from .l.Viesm:s. Armitage 8.nd 

LTohnson under the deec'lf, of indemnity cn1d g·uarantee. 'l'hc, 

issue resolv·c::s itself into a dispt1te ov·er v-1hetl1c;;r the 

ben<:,ficia.ry- m1d0,r an indemnity should be indemnified. fox· 

a,,.y losser; a:d.si.ng from the subject matt~er of the indc~mni.t:.y 

ox- only for tl1.os1:~ loss<:?:!:5 ·reasonaJJly arisir19 fron1 i.t 11' ~rh(~ 

words in the d(~edE; reLLed upon by BFL are : -

" the covenantor will indeMnifv and 
save,: harmless the beneficiary against •.... 
any monetary loss it may suffsr by reason 
of its having made the loan • , .•. , however 
suet loss shoald arise." 

'I'!ii~ figurE':s calculated in t<• rms of the settlement 

yielded z:. payic,:'.!nt t.c R'l'S e,f $17,659.57 as follm•.rs : -

Half ti1e claim of $27,000 

Half the irterast factor of 
$8,319.14 

.,f, ., 

Settl.er.1~nt 

$13,500.00 

4,159. 5·7 

$17,659.57 

There was a fur~~er ~~ovision that if the sale p~ice of 

the Fiat. was ~28,:J)C) them n:rs was to rc• ceive $1,1 1 750 plui, 

half the interest factor of $9,089.43 (i.e. $4,544.71) ~ 
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accopted tha.t the commission paid to 'l'orino Heavy did 

not affect the net price nf ;,,27 ,000 on which the sc• ttlc::rnent 

The ,::mount for ·which j udgn~(::nt .ii:; now sought 

against ME,ssrs, l\:...·mitage and ,Tolmson is $17 r 659. :i7 less 

the confusing deduction of $1,800.65, leaving the claim at 

$15,358.92. 

l.\.n important admission mad,2; by 1,1r. Berry, the 

Managitig Dirccoctor of To:cino Ifac1.vy and ~ror:i..no Motors, ,•Jas 

that ,,.t no time did he or hif, companies recEdve eny 

alte:r:at:i.on to "...:he inst.r11cticms from tht~ receivc::r of RTE; 

when •ror inc Heavy agreed to display thE', Fiat for sale. An 

intportant admission from Mr. Black, thci solicitm: ,1ho acted 

for the x-ecc:d.ver on the S<'.!ttlement, wa:::1 that. neither Mr. 

A:r.mitc:1.ge nor Mr. J'olmscm. v,e:n2, consul tt'.:d about the 

seU:lemE~nt : -

" it wa~m I t a mattcc'!r which directly 
concerned them. We would have required them 
as witnesses if the matter had proceeded to 
a trial but a.s far as the settlement terms 
and negotiat.i.on.s c,f them it wasn't their -
:Lt had nothing to do with them or we d.idn 1 t 
think so. It was settled by instructicns 
from the Receiver a!:d Marac." (Evid,::nce p5.qes 
54 & 55) 

The ledger entry 1':'!xhibit (Exhibit 4) wa.s nially a 

comput0r print out, No one advised me of the date of th0 

request to the computm::. 'l'he last entry :l.s on 31st March 

1979. 

1979. 

I suspect that~ the dcite of the reg11est t~,;ras 211d A.Ug'J.st 

In any evEnt, as at 31st March 1979, there had b~en 

no revEn:sal of the m::edh: of $27 ,ooo. entered on. 23rd 
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Febr11;;ry 197 9. 

~PhE! presc,nt E·cticm ~-,as comnH~mc,:'!d on 30th ,:i'une 

1982, 29 days after the coming into force of the Credit 

Cont:t"acts Act" In his closing address counsel for BFL 

frankly conc:edcia ·chat thi:::r~ had been breaches of t:he 

M.onE."ylendcrs A.ct 1908 • 

A compari:;;on b0tv,1c,'o!n the aborted Hire purchase 

tran.1:,2.wtion N'I'S to J?e.1,t.on (Exhibit I) and 1:he ffrkd. lease, 

transaction BLC to fi'ec1ton (:i"i:xhibits D s, S) is of :i.nter"':st: '" 

H.P. Lease 

Cash Price $29, !'.iOO .oo 

Documentation 50.00 

Finance charge for 
60 mo;1ths . J.6,225_❖ 00 

$45,775.00 

Monthly :Lnstalrn(cmts M0nthly rontal 
60@ $762.92 $45,775.00 60@ $723.23 $43,393.80 

The difference is $2,361.20 whi.:::h tl!e w.i.t.nass called by the 

pli'd.ntiff was not a.skf:,6 to explain. 

for his expert opi,nion z:x,d whethe"'.' the ,1ifference might 

repre.sent cornmi.m,ion to Torino Heavy. He G(iu:i.o. not assist 

me. Counsel for BFL thon ":;ought anri was giv~r, L:a.v<::1 to 

put fu:cther qu~st.ions to M1:; Johnson. Exh:'~i)i.t S (::, tmcond 

The answer app':::;,u:ec1 i!l a pE1s;e missing from Exhibi·c D. 
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$3 f 1385 w;:w ,3ta.tcd to be the residual value of the vchiclr: 

on tcr1nin2~t:ion of the lease i ~ E) G the :fu.:cther surn v.rhich 

F<:'.:!i1h)n cculd pc:,y at tlw terrn:i.nation of the lez:.se to pm:chast:, 

th1:, vc:,hicli'?. Sci tl'!(~ total outlay by Fenton to purchase 

thEi Fiat would hav,:, been : ··· 

Lease paym:.;;nts $43,393 ,, 80 

RE, s id ual Va 1 ue $ 3,885,00 

$4.7,278,80 

Exhibit 5 then en.me in by consent.. What:.i,"?VE";r bapp2ned to 

the commission,. tho l2ase transaction bettered the H,P. 

tra.nsaction by $1,503.80. But Fenton defaulted. On 25t11 

:ranuary 1981 BLC corn.menced an acti.on against Fenton m,d 

the Fenton guarantors. 'l'here were two transactions 

involved. In ret]c:ird to the~ Fiat the total claim was 

$50,938.80 calculated as follows . 

'11ot3.l rE'.:r1tals and residual 
values puyable 

Less p,,y:ttents received 

Plus pc:hctl t:y ir,t:erost 

Plus legPl costs 

Plus roposeeasion 
fees & sL0~29~ fee 

Plus rt.:;r.,~2;.2 .. 1.~s ,. 
a~v·c-~1.:·tin:Ln9 

& e0rnrt1.::::;s1on 

$650.50 

H,087 .10 
1:37 •. 45 
100.0G 

$47,:ne.so 

3,616.15 

$43,662.GS, 

9,036.10 

$!:)2t698,75 

895.50 

$:)3, 594. 25 

- 1,344.5~ --
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Less Rc<.1.€. p1: :ice 4,000.00 

'Total ·Payc,bl,;,., ... $50,938.80 

(Exhibit P) 

'I'he total a-:i10tmt invol veid in the second tra).1saction was 

$27,170.78. So jndgrnent waB sought for $78,109.58. No 

defence of lac~ of title on the part of BLC was raised. 

11·h0 action was comprcmisod in January 1983 (Exhibit O} 

l·. P(~nton and its guarantors to pay $25 1 000 

at the rate of $250 per month: first 

payment February 1983. 

2. If paid in full, the sum to be accepted 

in full and final satisfaction of thEi 

proceedings commenced under the action,, 

3. In thee event of default, Fenton and its 

gua.rantors to conf0ss judgment a-i.: $50,000. 

4. Action adjotlt'ned sine die. 

~~e evidence did not disclose whether Fenton and its 

guarantors hav1':; paid the st.ipu1ated rao:"!"i:.hly in,:,t.aLncnt:s. 

The Court file, A. No, 30/82, i's silent mi the point. 

No judgment by confetH31.on has been entered, but ).00 

montl!s have not yet cxpi.n:!d. 



The history of ow11ership of the Fiat, for the 

pm:")Jo::,EJS cf: the 'l'ronsport Act 1962, was qivm1 in evidence, 

by a D8puty Reg:i.strar cf motor v,:ih:i.cles and is confixmed 

Date of 
Rt?.gistra tj on 

21/H/74 

8/12/78 

8/7/80 

* 30/6/82 

30/6/8:?. 

30/6/82 

9/8/82 

Ovme,r 

Kirbv's Transport 
(O,.:::i.ginal ow1:1er by 
purclw.a e from 
'I'or int) iiea.vy) 

Kirby '.i.'ra.'nsr:ort Ltd. 

Baillie_ FarmE:rs 
M:oto:es Ltc1. 

Broadlands Leasing 
Cor1or1:,tion Ltd, 

Les Fentnn & Sons 
Ltd, 

Broadlands Finance 
Ltd. 

Atias Building 
Removal,5 Ltd. 

· Ne·w Owner 

Ba:Ulie Fann(;;i_·s 
Motors i:,td. 

Northern Truck 

Lc~s Fenton & 

S,Jns Ltd. 

Broadlands 
Finance Ltd. 

Atlas Bui].d.ing 
Removals Ltd. 

Dc:>mTrac F:quipm~nt 
Ltd. 

1"* 'l'h:Ls doc'.1\P,'!rd: hc.s hc,ndwr i tb::,n alterations in ordc,r 

to make it a nc,t.Lc~ of rm izure. 'rhis notice was 

gj Ven by S)<'J,,. not by BLC. 

* •rhis cl.ocmr.ent. ,.,,,ras signed on behalf of Fenton as the 

nt~w o~{n,:;r !..,y a. Mr. David Brook, credit controller 

of DFL. He signed on behalf of-Fenton 

"pp ~ea Fenton & Sons Ltd 

D l~rcok - credit ccnt,-:-olle:r" 



24. 

declarn~ion m2de by Mr. Brook on 30th June 1982 

in which he E:clcc!,nn:ty a.nd sincerely d,;;cl.:u.·ed, on 

behalf of BFL :-

0 The truck f) ~ e" e e tl1at is t.h.(~ sul1je:~ct of 
this che,nge cf: o·wn(,rship appl ica.tio1:. {E,nd 
request for duplicRtc ccrtific~te) was 
securc-;-;Cl to th.is cc;n1par1\7 b:'{ a Lease 
Agreement and subsequently sei~cd through 
non--compJ.ia.nc('" of the covm1antr, c·ontaine:.:i. 
in the said Lear1e." 

That wai3 incorrect.. The leasing company was 

BLC not JJFL, 

was ann(;:";:x:ed to t.he declaration. '.i:iw clear 

dif:ference in c01npany names, noted by the 

Registrar, did not prevent !WL becoming the 

registered owner again, 

Messx-s. Armitage and Johnson contend that tr:ey 

should not be liable for BFL's sloppiness in its transactions, 

for its illegal conduct.,, nor for its loss ar:i.r;ing from 

settlement of a claim which was due to its own wrongful 

behaviour and of which they allegf~d they knew no'i.:hing. 

At its simplest BFL' s case was thcl.t ;:i loa.n ,-;as 

made to RTS by rea,,,on of which a rnonet.a:cy los:-:~ vn,ts 

suffered and for which Mess:r.G. Armitage and LTol.mson were 

i.ndemnif:i.ers. 

Counzel for the defence raised the d~fencos 

earlier su.mmad. sr::d in tli:i. ':l judgment. Specifically they 
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1. Hr, lu:rn:i.tago a<JrE,ed to indemnify a loan to 

N'rS and tl1a.t no loan w~>.s in fact made to that 

company; so, he is discharged from liahility. 

2. If the documfmts ,-rer:e vaJ.:Ld, the 102.n was rep':l.id 

anyway, when th(?. V8hich:! ,·1as subscqal::nt.ly 

dispos,:;d of. 

3. 'I'here irs no link Jx:,twE,en the lo~rn due to the~ 

comp1~c,mi.sE~ of the claim a.g.:dnst Tori.no Heavy c'.nd 

the lean~ such pc!.ymr:,nt w,:u:: n.0t "by rc~ason" of 

the original loan. 

4. Settlement was undertaken ·without the knowledqe 

of e ithc,)r M~~, Armitage or Mr. Johnson. 

5. 'rhe principal document (the mc,moranc1u;n of te:cir:,:3 

of coritract) lx:d ng invalid for improper E.'zxec,rtion, 

then ~he collateral (the ttguarantee") fails with 

iL 

6, The cont:i::-a.ct contravcmed the Noneylenders 

l>-1nGndrnent A..::'i:. 1933 in regard to the failu:ce to 

deliver a copy of the memorandum to Mr, A.rmi.tag,~ 

as requ.i::-ed :oy Section 8. Both counsel acc0,pt.ecl 

that the i½oaeylend<c,rs Act has been replaced for 

the PL'r;>0sec:: of th is case by the Credit Contracts 
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7. Application ,·:,'1.s made t.o re·-0p0n the contrrwt 

under Sr::wt.ion 10 of the Credit Cont.J:::,cts Act:, 

The defences ~aised on behalf of Mr. Johnson 

ws,re tht) So.me exc~pt for i<:(rnl (l) .. His fi:r:st dofen.ce h.,~ts 

thcit when he agre0d to indemnify th:~ lmu1 he did so on the 

basis th.:Zt th0. altered docmEf?r1tati011 w·ciuld b'.:: pe:cfect8d 

by BFL obtaining M.r. Jl.:cm:U::agc' s initiaJ s to the~ ?i.ltE:~ra.1:::o,1n, 

and that BFL, through Mr. Nln:ton, s1etvc,s, an Eizpress m,der·,. 

taking to do so, 

the following facts into account. : ·-

(a) Failure by f:ll•'L to registE:n: the IHS r-m as to 

avo:i.d the~ indemnifiers' J.iability occurring. 

(b) J?ai.:t urG to have tl:e I1:JS properly e::;ecutecL 

(c) The sloppy dealings of BFL wai:e the cause of 

the 'l'orino Heavy s 1::cttlemc::,,nt, 

(d) No demo.nd was m3.de of cit.lier Mr. l',rr;d.t.age o:c 

Mr. Johnson evc::cn after RI'S defaulted. 

{e) There was no consultation with ei t.her. of thl':,r,1 

:cegetrding the BFL' s indcnm:Lty of •rorino Heav::,r. 

(f) They had no imowl.i?.c~.ge whatevar of the p,:op:n;c:.1s 

for settlement: or of the:! settlemEmt: bctwE,en !{'I'S 
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in recc~ivcrship and 'l'orino Heavy. 

(g) The fact of the settlement and thG delay for 

a year before Uw writ in the prescat. proc0~,c1 :i.n<_,;f:, 

was issued. 

THE DOCUMEN'J:ATION 

As a preliminary matter it seems desirable to 

consider the stab.1s of the documents in this car:;e, 'l'hcy 

were alleged to be imporfec)t for various r<:,,asons. FirBt 

it waB cont.ended that the ·memorandun; of terms of contrc:ct 

brecwhed Section 8 of tlH'.i Moneylendc~rs Arnendmi::mt. l\ct 1933. 

However, as already noted, both counsel accepted that the 

posi t:i.on has b£:1en sup0;rseded by the Credit Contracts Act:. 

So that, though the contract may have been unenforceable 

at the time, it has suffj~ient existence to found a Credit 

Contracts Act application: i"i: is as though the Moneylr::-i1de::-s 

legislation ha6 never existed. But as a breach of the law 

existing ~hen th9 documents were cigned it is raised as 

conduct relevant to Credit Contracts Act considerations. 

Secon.dl y the D,S was d0fecd.vc in its execution and 

unenforceable. L1 thi~ case of both the IWS and the 

memorandum of i:.err:1s oc contract, in th.e:i.r al b,~red forms, 

only one direct.OJ~ 1 s sig'1ature accompanied the comp,,:ny 

seal. .Mr. Arm:;. ti,g<:.: cuppl ied his "mark" to i;he new terms 

after the ctf'r-oi.JYc.:nent '>f U1e receiver by Ma:r.ac; SOr he 

did not have author.it:y to bind the company. A cr.:,mp,my 

sec-.:cch (Exhil::d.,~ l<) cf HTS wae produced but on the 

applJ.cation of <./ou11sel for 13FL I ruled it inadmissible 



as to its contents because of the hearsRy rule. If 

article 113 of Table A applied to RTS then : 

n ~ ~ C, ~ ~ 0 ,c, e\re~c:,{ inr;trurn.;~:nt to \Vf1ich. the 
seal is affixed shall be signed by a 
dircct:cn: and shall be cou:1t.?rr;igned by 
the se0retary or by a second director" 

I cannot DC:': influenced by t:hat provision beca.use it is 

within the power of a comp~ny to have a different provision. 

From the facts that BFL had hod several prlor transactions 

with R'.L'S and NTS, t.hat t\fO directors' signatures w,2:re 

Armitags and Johnson,, the proper inference, on ba:Uince, :Ls 

that the si .. gnature of one director was not suffici,~nt. 

nut, be that as it may, when l✓,r. 1\rm.itags.~ init::i.allcd. ti1-::: 

alterations he was more than likely functus officio as ,1 
director while the receiver vms in possession of t.hf:: ,rnsE,t.s 

of RTS. That is not necessarily the position. See 

generally i3la.nchard, 'J:he _La;l of Company_ :CZ,:~cc-,:i..versliips __ ~-~~ 

New Zealand and Australia~ para. 1002. 

was not pr:oduced in evidcnc:'c; so th0i Court hn:c,; no te:i:m,a tc, 

examine. Ma.rac is a. largG, wel 1 known ar.d exp er ienccd 

financ:e company. It seemed common ground that. Marac' s: 

dE:benturc had priority. In my judgm,:mt, as a question cf 

balance, the inference is that the directors' power to bind 

the company in this manner would have been inconsistent 

with the terms of the debenture. l\lthough it i.s not necE,ssn~:·y 

to treat the infc• rcmce MJ mc.;re powerful I cor:sidex.- it :i.s 

within the highly likely classification. BFL knew RT3 was 

in receivarship when Mr. Ar0itage placed his initials on 
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the al t-:::rE•d docn::11,.rn.ts. H(';, supplied the ini·:.:.:i.als on 7t:h 

n_Mr.,, J\'iorton e,-:plc:inGd th,at a.l tbot1g11 th(~ 
docmnents had been pr-:;~pan:::d in the na.me of 
NTS Ltd., as per his instructions, the 
comrnon St°!al of R'rS Ltd, had b,'"en affixed 
when :•!:c. J·olmso.n signed on 27th November 
and thccc. hr_,, 'Hant.cid rne to in:U:ial the 
al tm:·ations." 

(Evidence page 22) 

No question of apparent auth?d.ty arisE;S. It is my 

judgment that the memorRndum of terms of contract and the 

IWS were unenforceable against both RTS and NTS. 

How~ver, the Court of Appeal decision in IT~ddow 

1'1orninees Ltd, -V' Ra.rav.ra Farn1 Ltd(' [:1.981) 2 N,Z.L.R. 16 :;_q 

directly in poirrt. The effect of that decision is that, 

(-';Ven in the. face of an e;rpcess article of az,;ociation 

prescrib.i.ng the:, manner of exe,cution of a document, an 

irregularly exz.,,cutc.d document w:i.11 still be E,nforceabJ.t? as 

a contract w:Lth the corqJany under l:~,~::~tion.s 112 a:ad 4 6 c,f 

the Companies Act 1955. Not, howe·u·E,:i:-, :i.)1 t!1i.s case, against 

the receiver. '.rhirdly ,, tho IWS Ml.S dciecLi Vl'! fol:' non 

registration. It was of no effect agai~st MRrac. It wouJd 

have been impropE~rly registe:rc~d anyway becausG t:lle declara-· 

tion verifying execution required to accomp::,.ny it was fal:::Ei 

for the ~easons mtrlier given. Since a fals'?. declaration 

could not be a statutory decla~otion. then t~s i~struruent, 

if presented foJ'.' regist:,:ation,, would not hcva been 

accompan:i.Eed by a statn\:ory declarat~.on .as rt>,Jui:ced by 

Section 102 (li of the Cornpn:::i.ies Act 19SS. 'J'lla.t would r,ot. 
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His conns;::,1 En-~:ued that on 27th Novernb(';r 1978 

Mr, l,xmitage did not agree to indemnify .-1 1can to H'I'S, 

but only to N'rS, v,hi.ch was a solv(:;nt company. 

Hov,ever I he did retu:,'.·,1 on 7th Dcce:mber 1978 -, ano 

initial the: alteraticn to his deed so as to ind2mnify the 

loan to R'l'S, His capacity L'lS · i'l. dire::rJto:c or oth12:rwis,~ is 

immaterial to his abili,.:y to indErnm.ify as an ind:i:vi.d.u0.l. 

Also, the fact tha.t at that stage the money had already 

been advanced (iruplying i::.hat it was past considc~ration) was 

imma:\:cr :i.al. It ,,,as not con'cended that this document war:: i,ot 

a deed, conforming to Sf::~ction 4 of the P;:operty L:•.w l\.ct. 

If a deed, then an obligation binding on Mr. Armitage was 

created. WhE,ther or not a deed Mr. 11.rrnitagc' s condu.ct was. 

an affirmation of some act (the loan) ~vhe:r:eby p:::-ope:cty had 

passedo For the effect of a deed see Re Wilson's Settlements, 
,.,..~. --~~ ,, ~ 

Gjbbs v Anderson [1972] N.Z.L.R. 13, 22. Although I doubt ·-----------
that it was a de(;;;d, for the reasons earlier expressed, Nr. 

1\:rmitagc• was in no doubt on 7th December 1978 about thee 

loan being made to R'I'S. By ini.tialling the alb:~1:ations he 

lent his support .. to_ that chci.nrJe in identity of the borroweJ. 

ar,.d thei~eby freed his sol vont c:ompany N'I'S from any possible 

c_:,uit. for money, '1.'his def enc<'" must fail. 

MIC JOHNSON'S PIRS'.P DEP.BNCE 

It was submitted thcd:. BFL, through M:.7, Mo,tcm, 



3L 

Mr. Armitage's initials 

to the alterations. Coun"eJ.. ccmtendcc:cl that it was a tern: 

of the contract:. of i.nde.rnnity t.h2;t: BFL perfect th,c, docume11t2c·· 

tion in ~hat way. As a matter of law tl1e proposition is 

tenable that a contract of indemnity may be subject to an 

oral or implied tern, outsic:\e the: w:i~itt,~n terms of the 

indemnity: 

v Snook and Parker (unre~orted; 14th Ap~il 1983, 

Ahern~ 

A. No. 252_/Bl, nucklancl) , Th~ hurden of proof is high. 

was the positive 2.ssert~_on of Mr. cTohnson ~-· 

11 he gave me an undcrt.ak:L1g that he would 
have Mr. ArmH:age init:Lc.1.l them that day" 

(Evic:enc:: page 61 l 

There was a co11f1:i.ct: betwi'.;Em Nc::1ssrs. Armitage~ and Johnson. 

'v.rhether Mr. Armit::1.ge was rnad\8 aw·are of the al tereci 

situation on 2tH:h November 197fl, the day after the, money 

was advance::-.::, Mr, Johr:son said he told i,:r. Arrni·tcig-e CHl 

28th November. Mr. ArmitagG s2\id that he was not aware of 

the true :rx,s·i.tion u11til called to M.r. Morton's office on 

7th December. On balence the probability is that Mr. 

A.rmH:a.qe was told t:nat ha wo-c:ld have to :l.ni.tic.'.l the 

al terati 011s. · Counii·.el for BFL in.vi ted me to d.raw the 

inference that th-s ctt·.a.:l.ning of i:-'lr, Armitage'::: j_r;itials 

was Mr. Johnsen I s r8i::p:Jr,sibilj ty for which he gi'.l.VE:: an 

assurance, but I rejc:.cct. -\:h.2d: 8u,bm:i.ss.lon, 
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If Mr. Johnson had been as con~ernGd bis 

perfected, one would llave '.:hcught (it being in his best: 

to secure same., 

while Mr. Annit:a,ge :,:r1.n NI'S frorn Dn1ry, As a question of 

balance I conclude that Mr. ,Tohnf,on' s coricern to have the 

security perfected, ar:.d presm:iably n~g:ist.:::1:·t_"d, doc'!, not 

accord with his passive attitude to follov.r up :Lnqu:Lrir!i,;, 

Furthermore, even allm·1in9 tha.t U,.1~ representation w2.s ma,ic>., 

as alleged, it would not b,J such as t:o y:m,l.i.fy in law as 

a term of the contract, or even one inducing the co~tract, 

i.e. if there was r;. repreisc:)rrtation it would not have been 

actionable. Mr,. ~,ohnson needed the <"3.dva,,ce urgently a.nd 

would have given hirJ ind2,mnity anyway, T11is defence fails. 

rrHE SEC~)ND DF:FENCE 01" MJ~SSRS. 
-· ------~--··---... J\.RMI'J';\GE A.ND ,JOHNSON 

'l'hey contended that tJ10:: loan was repaid in 

March 1979 when the Vt::ld.cle was sold for $27,000 by Bf'L 

to BLC. 'I'his argument seemed to have been developed more .Li 

aid of the re-~pening defence, 

$27,000 in its books, whether notionally or not, the point 

is that it was the "money" of R'I'S in recci.v,~rship" 

11ot BFI.'s money. BFL would haV(-:! been obliqed to a-:,count: to 

the receiver of RTS or to 'I'orino He?.vy who would in turn 

have been obliged 1;o account to ·the receiv<':,r of R'1'S. ~0 l.v2 

effect of the Bettlcment of the action against 'l'o:d.no 

Heavy was that BFL received, in the end, some onl.y of the 

amount due to it. BFL now seeks repaym8nt of the resid~8. 
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defr:;;nce fails. 

THE THIRD DEFENCE OF MESSRS. 
AHMI'I',V;E AND J'OHNSON 

If the loss allaged by BFL were not reasonably 

r0J.,3ted to the loan "guara.nt.eed", sc as to make it 

unreasonable that Messrs. Armitage and Johnson should be 

liable undc::r the "g1121ran-c:ee", then that would dispos(• of' 

these proceedings. But the ~aterial relationship in this 

case is one of indemnity and not guarantee~: Yeon1i:in C:reQj t: 

I,td.t- v Latter [1961] 2 ALL E.R. 294, 300. 'l'he covena,1 t 

by Mr. Armitar;e and Mr. Johnson :cespectively was to 

"indemnify and save harmless" BFL. The distinction is 

important because, if the contract: .is O"1e of :i.no.emn:U:y, it 

may be enforceable even if the security between the 
un 

beneficiary and the p;'.·inc:i.pal debtor is ;2nforcea.bl<": Sei'" 

[1971] 1 ALL 

E. R. 1105, 1110, and 20 Halsbrn:y' s L-:1.ws of_ E:aglc1.nd 4th Ed. 

para, 108. 

" .•..•• a guare.ntee i:; a coJ.J uteral cont.rac:t 
to ansimr for the o.efnult of anGl.her f/ct:son, 
and thus is a contract that is ancillary or 
subsidiary to another contract, wrierea• an 
indemnity is a contract. !Jy which thr:i pror.iisor 
undertakes an original and independent 
obliqati.cn": 

This established propositi()l1 disposes of th".:: f~ fth defence-'. 

In some Cci scs the d :Lstincticn may be unimportm1t· 
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becau:.:,e of an impl.i.c• cl t.,;;:crn in the corit:cact of indenm.H:.y 

or gu;c:2.r:ant(::e requir:i.n~)' i.:.h,,') benE-:fici.ary (cro?-iditor) to c:dhere 

to thE, terms of the security givt:,n by the principa.l d.c1btor 

so as to protect ~ny ultimate liability of the indemnifier/ 

guarantor·: 

Mr. Armitage and Mr. Johnson each agreed to 

indemnify BFL for loss suffered "by reason of its having made 

the loan .•..• howP.ver such loss should arise". Some 

support for the breadth of i;.he:::;e worcls is to be dcrivE:,d from 

the judgmc-:!nt of Barker ,J • .:L1, Bro0.dlands PicJance Ltd, v 

Williax:ison (unreported; 7i;h February 1984; ,YLNo., 261/8:-i, 

Auckland) . •rhe J·udg-=, saic~, at pa rye 5 of his j udgrnent, that 

those words made the indemnifi~r liable for any loss Ll1at 

the beneficiary might suffer through making the loan. 

The loss arose in this case from BFL's actions 

regarding owriership of i:he F:i.at \Jhen it was :i.n the possc,s:--:::ioi, 

of Torino Heavy. BFL could not be expected to have acted 

that way if it wa.r:; not ow~c:; th1:: mon<:,y prcviouzly lent. 'l'he 

settl("ment orcsc"' r°J.:om IffL' s :i_ntr,n·fr-~:cence ,vi th the truck 

when in 'r•.:n:ino Eeav:1 1 
;-:; possess:i.on, Then.'i :i.P. a causal link 

runnin9 t.i.1:::-c,ugh tho even.tB. H'.)wever, can BFL be ent.itJed to 

be i11de1ttnified against. 2. lc,~~s arising f::orn its c,1·w11 

negligenr::e (by not ·r2gh.c.0ring a va.lid security), or, ,,.ror[1e, 

by elements of wro~gdoing? 

In Smith v IIO\YE~:i.1 (1851) G Exch. 730, 736; 1.55 

E.R. 739, 742 Poll<;G~~,_CB, mack:! the gen::;:cal stat.er,H::,nt :·~ 
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HTher<?. is no doubt ~:.hat, at CJ:ne tirnc~, vr:~r:::y 
wild not:ions we,.:c ent:e::::t:ai.nt:,d w:i..th rc~spect to 
the contr,.ict of indEmmity; bui:: these notions 
arc~ 11.0,~1 02cplcd0!d and it is no\·.• c;on}3i:1e~:c1..:.!d, 
tl1r:~ .. t., by a. Gcr1t.ract of indE'H'n.J'l.ity· r :i.s rnea.rrt thc\t. 
th.E;; part.y indenmifie6. rnay recov,:'!r all such 
char~res a.s nc:c,::issarily and reasonably arise out 
of the· circ:urn::::t:ancc• s under which the party 
charged bccc:.:.1r:f~ rc::sponsible." 

That: case cor:ceni.ed the beneficiary of an indemnity i=;ecking 

to recover from the indemnifier the costs of proceedjngs l:c 

had unsuccessfully defended when such was not necessary 

because his liability ha~ already been ascertain0d. 

Exc~cutive [19!9] 2 Jl..LL E.H. 581 a t<cmant irn:1emni:f:Led a 

landlord for ail loss wh:Lch but fOJ~ the ter!cmcy would nut 

have arisen. 'I'he Court of. Appeal hr~ld t:l·,at the lof:',s 

indemnified had to be restricted to loss arising by reason 

of the relationship of landlord and t3nant and did not 

cover the situation that arose where the landlord's 

negligence caused the loss. 

page 584, that to allow the clause the breadth contended 

for wculd mean that the landlord could deliberately set 

fin~ to the premises and the tenant would havEi to indemnj_:f'y 

the, landlord for the loss. 

1 ALT., E.R. 807, the owners of a crane were; found liable for 

dama.g-es for personal injuries sni.:fi:ored by a v;orkmnn. At 

the tin1~ of -the acciden:t the crane \;,1as under hire() 

of the hire agreement \1!:iS thci.t · the hirers :Lndc:'!mnif i.ed th.r.? 

owners for, inter alia, all loss "whatsoever howsoever nnd 
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whensoever causeJ arising directly or indirectly out of or 

in connexion (sic) with the hiring or use of the said crancN. 

only to loss ari~ing directly or iruiirectly o;!t of or in 

connection 1.d.th the hl:,:: ir;g o;: unc of the cJ:ane. This was not 

a surprising n:?sult. AlthotH)h the us"~ of the crane had not 

been a blzimeworthy cau::;e of the: accident, the. accident 

cc:tu.s:Lr1g tl1e loss to the c:t:an.e O\•lnG:t:'f:J arose, ci.t 1.ec:.st 

indirectly, out of or j_n connection wi1~ the use of the cra~e. 

On a "but for" test 'i::he crane was a CEH1tral factor : ·· 

"If tl1e crane l1ad been oui: of u.se and, idle 
there ,,1ould ha VE; bc';en no i'\cc:ic1,,mt" 
(Sellers L.J. at page 810) 

In Smith _v _sout11_Wales Switchgear __ Ltd. [1978] 

1 l\LL E.R. 18, the nouS<::: of Lords held i.:hat when:! a ,:-:Ja1.u.:<~, 

such as an indemnity clause, pnrports to confer cxernpt:i.0;1 

on one p2.rt1 ( thc pro[e:cens) then the contra profe:r.e:nte(!:.­

rule appliAs. ConsequenU.y, the:: ben<~fi.ci ary was not: ent:H:;J cu 

to indemnit"~,> tor hi.s mm ncgli~fel'lce unless tbe :indemnity 

clause expros::,:y scdd so. The cli:.-'tctSc~ in that case indc,nm:Lfi.ed 

un.dm: Statute o:r common law in respect of perscnal :Ln:)ury. 

'I'hat wo:;:-d. wai.:; no'i: considen"d to be suff:i.cient:ly wide to 

inclm'le ne9li'gence ·o;:i the part of the, prof~rens: it wa.s no 

more than a word of ei:,1p1:n::ds. 

each agreed only t,:, indc~mni.fy BF'L for loss arising frorn 

the relationship of lfincfor a.nd borrowe,r. with R'I'S. Iri John 
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indemnity a nec,:!ssary en: mDterial a1Je9at:ion'? In this 

case, on that analogy, the test 1«1uld be1 was the fact 

that BFL was the lendC:ir to necessary or material 

alle~ra ti.on? 

question is: did tJ~ loss arise from BE~'s negligence 

or wrongful conduct and, if ·so, is loss dtH~ to thc~t 

co,.rered by the,, wordi; of th(') indemnity ( "however such Jof;3 

should arise")? On ·l:hi':, authority of the case::s of 9:ot~.~~ .. L;::~~-

!:?2.!f.trl! __ proferentma ruh~ uould seem to op,3:cate 

to BFL' B claim if its conduct in regard to U,E, (~XGcut.ic,n 

of docume1:.ts c:nd :i.n regards to the t:i'.'1..1c:,: in 'J:ot ino Heavy' s 

handt1 is found to lx~ negligent or wrongful.. 

On the oth,:ir hand, the cit❖~d cases dealt with a.r: 

extracrdinary or unusual loss; on(i not directly perta:Lni nq 

to ths subject matter of the relationship between the 

parties. It was in each case a question of who shr.:rnld be,ar 

the loss, in the face of an exception clause. 

case, the obli_gat_ion to makG good a sho:ctfa.11 in J:epaym('J',t 

of the loan is the sub:jE~ct rna:i:ter of tht.~ relationship. Jn 

other ·words, tht:!i:e :Ls a c0rtain logic in tho argument t.hat 

at the end of the day BFL has received $13,500 pluc $4,159 

interest in n3duct:i.on of 2. $23,000 loan plus :Lnte::-est. If 



38. 

the p;:·esent claim 2,:;; at pref:,(:,nt constitnt:ed is not 

justified, then is the proper course for BFL to claim under 

tliE1 ir1d01nnit1, for the ftl~.l loan e,:f $23 .. 000 plus :Lntere:?t:? 

'.!:he antici.pnt(,,d retort f;:·om Mr. Armitage and Mr. cTohnson 

would LH'! that' i.f anything is owing, it cannot e:XC<:led 

$15,858.92 because BFL recovered the balance i.n disposing 

of the truciq its loss could b,,~ no more than· the amount 

paid to the rece!iver of R~rs, 'l'h',y would ,,;ish to al leqe, 

in defence-, th,~ very circumstances BF'L is alleging in itu 

c:la.irn. 

It is obvious from ,~ny view of the ,':!v.idenc::<:i ti:,:it 

BFL was fortunate to havr~ the claim ngainst it by th:::1 

receiver compromisr.1d. Cons1:::qucntly l3l::"L was bct:-t:er off by 

a con.siderc.blc-,, sum, A fort:i.o:d,. so were Me,ssrB" ArmitagE\ 

and Johnson. This defence fails. 

THE F'OUH'.l'H DBFENCE OF' MESSRS. 
l\W'1I'l'i\.GE l\J\!D JOHNSOi'; 

It w-as contended that since they ,ven:' aot privy 

to the settlement, neither M:i:·, ArmitagE"~ nor 1\!J.'.'. ,J'ohnsor, 

should be bound by its consequences, 

A resolu1~ion of this argt1n,2.nt lies in :CO Halsbu_,sy_, 

op cit, paragraph 313, wh~rein it. is stated ! .. 

'"I'he holder of art, ir,demr;.i.ty, when :i . .:::ti:r:.g within 
the scope of his authqrity, is gen2~ally entitled 
to rc-,covei~ the amount payable by hin by virtue 
of any judgmen~ recovered against o~ compromise 
reasonably made by him in any legal proceedings in 
respect of i:'.ny mattc,:c comvrised hy the :inde,nni"tyr 
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toqether with all costs properly incurred in 
def'endir~g such legal procec~'(j_ngs r incl ud:Lng his 
own costc; on t:he comrnon fund basis, 

It. is not necesl:;<.'.ry in 0J:de1: to brir:g the 
action against the-indemnifier that notice of 
the proceedings should have been given to the 
indemnif ir::,r, but if :i.t. :i.s not given it will be 
ops,n to him to impugn the juc'iqme2~t or the 
cmnp:;:-omise. 1:t is -i::Jim:efore:1 p:i:udt::nt: to join 
him as a third party or, at least, to give him 
notice of th,e procet:'.din 1;fFJr so as to- enal}l(-:~ l1iTrt 
2:LtJ::er t<) adrn:tt liability o~c, ~/1hcre ap:propri:-1ter 
to be jbined as a pa~ty to the p~oceedings. if, 
having been put on notice, he th;;m rGflrne.<; so to 
act, he will, in gene~al, be estopped from 
denying the vo.15 .. di.ty of the judgment or the, J:ear,c,ti-­
abl1.,mess of the compromise, and it w·i:tl b(,:; diff:;_cnJ.t 
for him to show that. m1y cost;,, incu:c;::-ed in d(,fend 
the p):oceedings wm:e ir.-,i:n:opc~rly :i.ncurred, Nev·<:,:ci:h.',:·­
less, if tht,y ,,,,,:0rt~ irnp.ropeJ~Jy Ltcu,:red, hf:, ,'li11 Y,c,t: 
be li~ble for them." 

In ~egard to knowledge of the compromise, Mr. Armitage kn~w 

that the ac"i::.ion by the receiver hc:i.d been cc!Uinenced, a br.i , .. ,f 

o:f his evidence was prepm:-ed (Exhibit Ci but he refuseC-: tc, 

sign it becau,~e it contained e:n:ors of fact, he ·was a.wa:cE~ of 

the cornp:comi.se, of the arnot:-.nt and of t:he subsecpJ.<:,nt payment: 

by J3FL. Mr. Johnson told me that he was not. aware of thrc, 

ccmprornJ.se. inference J' c• 
·"' 

the proceeuings in view of his own overall compromise wi.t:h 

!"Ja:rac effected by deed dated :!1st March 1981 (Exhibit R} • 

HA claimed ignorance of the full ramifications of the 

cituaY.:.ion. I can accept that evidence. But H: is my 

opinion tha.t it ·x'7otild have been an unlikely event for e:itl;c,r 

M:c. Armi.tags or M:c. ,JoJ-rnson to have wanted to impugn tl:11"! 

proceedings anc. comp::omis(:'! at the t.im.e. 

the r•urpose of a.rgu.mei;t. only, ·[:hat neither had actu,tl or 

const:cuct.ivc~ notics, of the s:U.::ua.tionr ca.n. either impugri tr,,:;:, 

compromise now? 



The criterion ~or determining whether they 

should now bG ;~ble to de-my 1..-:_abiLi.ty by impugning the: 

compromise must be the sam,:: as that foi~ wh0tht-:c:i..· they are 

liab]e under the 'indemnity at all, i.e. was the corupromise 

a reasonable situation occasioning a loss for which BFL 

anz.1,;ered in the affirmat:1.ve, it must follow that ne:i:the:r: 

Mr. Axrnitage nor !!ix. tTohrrnon can impagn t.111:~ ;::ompro::iiso 

merell'·· becans<:" of any :LacJ1 of notice. Absence of notice at 

it does 

not give any grc~a.ter force~ to the rnm::-:U:s of: the challeng~A. 

would not even arise b~:::ca.use neither Mr. Armitage !'1or It,:>:·, 

Johnsen would b;::? lir:,blE:; under his indemnity anyway., 

defence must fail. 

FIF'J.'H l:.ND SIXTH DEJ:'ENCES OF 
MZSSRS, J,.RiJI'I'l\GE AND cJOim:.:~ON 

'l'hi::: 

These have already been dealt with jn consideration 

of earlier pleadings. 'I'hey {Jo not avail either Mr. 

A.rmita~e or ~,ir. J'olms,Jn. 

SEVENTH ~BFENCE OF MESSRS 
ARSL('l'l\GE ANO :romm-oN 

As on.e has con,e to anticipate since tho coming 

into forcE, of th:? C:c::d.i.'..: Cont.r<1.cts Act l:!Hl (the Act) 

its provisionr:; asst:.we 1:rn important pa.rt in many a,,tionB 

by borrowers f:or n?ccvery of money lent .. 'J'hi:::, cas(~ was 

no 0xc:eption. 



Pr:una - facie, a d,.:r::!d of indcrnn i.ty wouid not sE-.:,Gm 

to be a ncredit contrnct'' in terms of Section 3 definitions. 

n(l) Where it is a term of a credit contract 
that. E::.n<:)i.:hcr cc.11Yt:.r,:tct o:::- a Ctc~E!'t1 })c~ ent.t~J'.'c:;;d ixt t~o r 

th,~ ['ollowin.9 provisions:; shall ,1pply : 

(a) Any pc1rt of that oth('"r contract o:r.· 
deed thaJ: r0lat:es to the provii,5.on 
of C:C(~d:Lt to, o:c the~ f)E!.:{rn€~nt. of H1J)Yl<A~r 

by, a debtor under the credi~ cont~act 
shall be:, deemed to forr:, rnu:t of t•:c 
credit. con tract: f<)r the r;~x:cposes of 
Part I of this Act : 

(b) If the other contract or deed is to be 
entered into for the purpose of giving 
secux5. ,.:y for the credit provided. undcx 
the ciedit contract -

(i) The whole of that other contract 
o): deed shall be deemed to form part 
of the credit ,::ontract foi: the pu'~Tioc;•,':'r; 
of thir:1 Act (\-.'bet.her or not it is 
ent(:~x·c::.d. into a.t: th.e sarn,::?. tin1r~ c,;..s ·Lh-::~: 
credit contract is made); and 

(ii) Fen.: the purposes of Pc1rt II of this 
Act, the credit contract shall be deemed 
to be made when the other contract or 
deed is madE1 or the cred:i.t is orcvicted 
pn,r.s1,2-nt to the ere-di t contract: (t,hich·­
ever is the earlier)." 

It was a term of th>?! memorr-rnr:lum of terms of eontract that 

a guara;,t0.e be given. While the words "Deed of Inderr,nity 

or" had beon crc-ssec;. nut, tlrn guarantee <clause re,fc-:i,rred to 

docurnEmts in t:h€, for,11 aniK,xecL No point was taken of the 

words excised aud .i.t seems to -have been assumed tha.t the 

forms were in fnct annexed. This is one of those cas~s 

wl,erc-c it is hcu~d t:c, ass ,.ms:~ t.ha:i.: ci.nyt:h:i.ng was done C(irr:.::!c:tly, 
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so it is a relief: to find -t.b,,t m1 som:~ :1.ssue~; no pcd.ni.: was 

Couns(~l for th(?. c112feace sought to hav,:,, each der~d 

of ind2~1ity and gu~runtec ra-opened under Section 10 on 

"Oppressive" is defirn?.cl. i:n 

section 9 a~ meaning . 

"oppret,sivo, na:csh, 1..mjustly burd(;;;nsome, 
unconscionable, o~ in contravention of 
rE:ason.al)ln ~ttandro:-ds of corn:n1t:!'.:r::"ci.al practicer; ~t 

Counsel pointed to the following circumstancGs as justifying 

the" a.ssc'"rtion, in tc·rms of Sor!t.i.<.m 10 (1) (h), that BFL 

intcm.ds to exercise a r.ight or power ccmforrr-:-id by the cor;traci:: 

in an oppressive max,ner 

1. It would iJe un:justly bu.r.densorne fc.r )3Ji'L 

to succeed when it has b8en a party to an 

illeg:..~.:t act. 

2. Messrs. Armitage and Joh11s~n should not be 

liable for moneys paid .i.11 pur-1uit of an 

indemnity given 'i:0 To:~L.1,:) J\:oto:rs :i.n respect 

of an anticipated sale by N'1:S. 

3. (a) Delay in bringincr the &ct:i.cm. 

its agency, 
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(c) Ho p:r.1.0:r: not:ice of clai.m under U1e 

nrn, or 

(ii) Subsequently until this action was 

comm~:.nced. 

and 110 conr;ultati(:in in regard tc1 the~ 

settlem,.cnt of th,, act:5.on brour,,;ht by 

the receiver of RTS. 

4. 'l'he ci:ccumstances of the i:.rettlement :cc,sul tin<; 

in payment effec1:ive1y to Marac, which 'Wi'i.::; 

submitted to be, a sham because of the m'!':rsr.:,,i.: 

of BFL and Marac into Challenge. 

Essentially the burden of counsel's submissions was that to 

requ:L1.·c Messrs. Armitag.,~ and ,Johnson to pay ~l?.~:': could in 

no way be seen as being· in accord wit.h "rc-:ea.sonablc? 

standards of commercial practice." 

Counsel for BFL contended that Section 10(1) (a) 

only was pleaded and further that this_pr.ovision did not 

apply. This latter point I find acceptable in this cas~. 

It could not be said, in termG of Sc~ct.ion 10 (l) (a) , that:; 

at the time of the credit coni::ract, BPL ;:wted ot)pressively'" 

'I'he loa.n was made at t.he reqn,.'.st. of .Messrs. Armitage and 



It could hardly be said tha'l: R'J:S, or Mr, A1:rn.:U:age 01: M:r.·, 

c:ohn.sou were "hapless" deb1:o:cc:;, frorn whom an oppress:ivc~ 

Ltd. v __ Mahony Scuttuc:l_Beckc,r _and_ Staploton_T::01,1inees Ltd. 

Auckland) at page llJ 

'.f.'hl':! plGading of Section 10 i:n each statememt :.'.)f 

defence is a general plea. In the absence of any request 

for part:i..culars thc,re is nothing i,1 thte pleactir'.g obj ect:i.on 

raised by counsel for BFL. 

I have no doubt ~hat Section 10(1) (b) is the 

appropriate prov:i.sion on drn facts of this c~u,e. 'I·J.v:::. 

question ic;, has J3l?L (~xer.cisc,d, or is it intcrnding to 

exercise, o. right to n::paym::m.t or indemnity conferr<:,d by 

the contra.ct of indemnity in a. rnannE-1r wh.:;"ci1 '-f'lc_s, or would 

pr2ctice? 

Cou11sel for BFI: conGi.:!dec! t}1.ctt: ;--,~2ctio:c. 4 of the Act 

m:i.ght apply to cntch the indemnity p:::-ovj si0r:.. He submitted, 

though, tbat the :i.nde1tm:i.t:y claus,:l (pm.-ported]y thz part 

referred to in Section 4(1) (a) as relating ta the provision 

of credit) can either be lifted out ao as to form part of 

the credit contract, or it can not (becaua0 ~~ did not 

could be lifted out, the s~tnnissioil prcceed~d, it becomes 
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not a pzu~ty to th(~:0:e i:rocc,;:dings. AJ.·,:e:i:Tli".,tivoJ.y, undc"'r 

sc~ction 4 (1) (b) th-::: li.nked i.:.ri-i.nsact.i::in, the indemn:Lty, 

is cle::.e:nns<l tc) fornt pt,:rt C):f t.bc-; c:ccd:Lt contract z1nd this 

composito credit contract is deemed to have be~n made when 

composite credit contrr:.ct w;:;.E; bet,1~~en RTS and BFL. It is 

this contract which the Court is asked to review under 

Section 10. Essentially the contention is thttt the d:Lr<.:ect 

parties are not be.fore~ the Court. Couns-:.::l suJ-:n:1itted tbat 

j_ :E he had lrnovm an expanded Cn:,dit Contracts r,ct argument 

was to be raised he would ha:v.e jointid R'ES and NTS. 

Mr. A:cmit:,:,ge and r0;r. o·ohJ:.son each pleaded Section ,, 

10. Counsel shouJ.0. have been prepared to mec:!t all argument[; 

under that SE"ct:ion. Vioreovc.;r, Sect.ion 4 deems the :i.nder.--rd:i:y 

clause to bf'! part of the "credit contract:" so c::s to trigger 

the application of th(::: l•.Ct, Section 10 does not identify 

the persons at: whose instiqa.tion the Cou:r:-): may r<::-open th(.:.; 

contract. 'rhe cr:Lterion is whether th:::: cour!: considers, 

under Section 10 (1} (b) , tha.t any pari:y unc'.er z, credit 

contract,. which includes the inderr.ni-i::y, is <:;<):i.ng to c~xerci~Hc: 

a :r.igllt conferred by that indenm.ity iz-1 an opp:c0ssive man,1.,-:'!r. 

Obviously the provision identifies tho ~party" exercising 

the right: it is the one who has that n_gbt confe.cred by 

the credit contract. B·,1t nothinq is sa:i.d of th<::: pt::rson 

against whom the ric:rht is to be ey:er:1..~:i.sc~d. :i:t ·,d.11 in any 

situation be thE, pc:r.-son a.f£ected who will mP..kc ar+J.ic2~tio:1, 

'i'he persons affectc·,d by t.hs Eix<,,rcise of the r.i9i1t to ind,~mnity 

confern::d by the::! indemnity to J3FL are Mr. Ar,-,\:Ltage anu. Mr, 

J·ohnson. R'l'S and N'I'S nr::,ed not be b0fon~ ::he, Court. 



Counsel for BrL raised a further issue. He 

cm,tcmcl,,,d that Section 10 (1) (b) spealcs in terms of an 

i.ntc~nt:Lon to ex:Eircise cc pnwc-:!r conferJ~E'!d 1:)y the cr(• dit: 

cont.ra.ct:, cc,ntempLJ.ting oppn°'ssivE, ld.nds of activi:ties such 

appcd.nt:in<:mt of a .receiver. See DugaaJ:e, 'J.'he _CrG.~dit Ccnt:c21e:ts 

Act 19_8:~.L.. 33. It could net, so the argument.developecl, 

opcr,:,te to prohib:Lt the right of a lender to rrne: it is 

aimE:d at the, out·-of···Court oxercise of power. s~,ction 10 (1) 

{b} refer~ to "a right or pm-1er". l\n indemnified perf:lcn has 

a. :eight to indemnity which is exercised by de,m;:ind foi.:· 

pe.ymsnt. '.t'hat 1.:,, cm exercise of a rig·ht confE,rred by the 

contract. The right to sue arises from that but is 

separate: it is coJC,mon to all rights which m:e sought to be 

enforced. 'l'he exerted party may object to the enfm:·c::.rn,cn1t. 

by court proceedi11gs of the right, but far from depriving 

anybody of the right to cd.r their grievances in Court, it 

allows th(:: issue to be a~:gued in Court. lrn ('_~xerted pclrty 

cannot just stop the exert.er of a right from suing by sayi1~g 

it would. be oppressive to sn2; full argument is necE,Ernary. 

It is noteworthy that the issue of re-opening a credit 

contract can be raised "in any proceedings": Section 10(1). 

'I'hA logic of the submission is compelling. 

Finallj, counsel submitted that, notwithstanjing 

ar.y of the above objections, the exercise of the :.:ight to 

payment l,nder the? .ind<2:mnity wDuld not bE! oppressive crnyway, 

In the final analysis tht~ iE:su.e ir;; \4ib,ether tn all<)h7 B)?L 

to exercise its right to payment would be in contravc.mt:ior: 

of n.:;asonai)le stand,1rds of cornmerc ic:1 practice. 
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'I'he pr:el irnJ.rnEy inquiry is wh?.t:her t:he (:!Xe.rc:u:;•2. 

of th.e right \\?Ould be:! :i,n contr<.:t"\Ient:i1:)11 of thos,~ standard.fl 

or not, Pas·,: conduct l.,:,adin•J up to the purported excrc:l.c::.e 

can be relevant evidence ta a~sit in d~termining the issue. 

It may be in contre1.vent.ion of '~eason,).ble:0 stand1:.1rds of 

cor,1m,.3rcial practice t.o 2.d.low i.:.h.e exercise of tr,.E-l power 

beca.m:m of the si:a.ndard cf f.;ast .:::i.ct:ivity lec1.ding to it, 

In Udl v Kuzinas (um:eport.ed; 9th Fcd:iruar:y 1983; 

A.No, 1/83; notonia) P}:·icha:r.:d,-:i. (page 2) ref,s-r:ced to the 

need to consider eo.c:h case "on t.he broad m2:cit.2. of the 

situation n (. He was considering the g:t'ant:Lng of an intE-::r:5.m 

injunction on the grounds of oppHc!SS:i.on, but th'" obsc-;rvc,'c:i.01,. 

seL-::-,r:is appropi.:-iate in this situation as well. UnfortunaV::ly 

the matter is one of difficulty where, as here, neither 

party has any clear cla:i.m to have acted rncc;rito:c :iously. DFL 

acted in a slipshod fashion throughout without ohse?~vh~g, 

what I conceive to be, the principles 0£ <;!om.mercic.,l mor.s,l:i..t:y 

one \YOuld expect from one of th.is country's lai'. gest pu.bl ic 

finance companies. M,~ssrs, Armi tnge i'U-1.d ,Tohnson purported 

to act in o. naive and unsop!1isl:ic&.tr-'!ct fa~l:-.).011 inconsif::;t,:mt 

with their obvious weal th of expc3:,:-ience :i.r:. the13e mat ten:; 

and their probable'! know].edg,?. of i.:J~e s::.3:uaticm. Or, the one 

hand the Act is consumer leg:i.slat:i.cn desigued to prevent the 

oppression of credi 1: recipi,:>.rit3 from the, mac~1.in':'l t.ions of 

unscrupulous financiers. On the-,, other haP.d t:h<:, P,ct should 

not be c:.ppli.ed unduly h> interfere• wl.th p:.·oµe~~- cc,rrn:~1e:r:c-i..a.l 

affa.irso S,2e genP):·ally Hart_ v Haydo~ (1mn~ported; 3:cd 

Decc:'!rnbe.r 1982; HolJ.a.nd J. A. No,· 312/83, Tiu,.:;kland} cited with 

app:coval by 'J'ho:r.J?_, J. in R.A. Wood Invefit7nent:s Ltd. v 
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It may be that the threshold for the Court's 

inte:,rventior1 is a "sufficient.ly ;;;erious eJc:::meni; of 

·unftdxness": I\U<:Jdc'.lc_ .• op cit:, 31. 

There is a li1,k between any finding ma<le under 

the: earlier head of co"1.r,ectio:1. between the loss incurred a;cc, 

li21.bil ity under the indemnity, and under this head., If 

BFL' s actions giving rise to thee lo:.:,n incu:cn~d. wert:., 

reason,able \.ris-a=~\;is }1essrs:.- Armitage e1.nd. ,Johnson, it 

ought not be said BFL acted in contravention of reasonable 

Ht~mdard>, of cmnm:~r~!ia.1 p:i:-act.ice, Comrers(::1.y, if DFL I s 

vis-a-vis Mess~s. Armitage and Johnson, reasonable st2ndards 

of co1m1,Grcial practice if it Wf'.l:Ce to ex<:,rci::;e its 1:ight of 

paymcmt, then they ,·:ould prob2\bly not be liahl(->. under the, 

iademnity any,rn.y for t:he loss incurred would be outside the 

terms of the indemnity. 

There W(:)re other cam::s citeu b::; counsel in 

argurnent0 In Goulf;ton D:i.scount co: Ltd. v C:Lc:~:;:-1: [1967] 

1 ALL E.R. 61 the inctemnifier was .ii2.ble for the oui:i;tanding 

pa.yments on a hire purchase agrce:,rr:.ant, 

distinguished Unity Finan:::c,:i Ltd, v Woodcock [1963] 2 JU,L 

B,,F~~ 270 as being a case of illega.lity"' 9 his propnt:;itic;n 

being that an inaernnity will not cov<2r the consE'!quence:.;; 

of the beneficiary's otm illegal act. 'J.'!H": i::oint. about 1-11~ 

ily absolved b.:-om uny furthe:c l:labil.:Lty 1.mdcr the, hi:ce 



In effect the indemnifiet was 

only liable for ou.tst:cmding Li.ability 011 the agn::ement, whic:·, 

had be,::m rnad,e, n:i.l. by th,~ benef:icia.rics' o•:in act:i .. 0~1. In Urn 

1Jt:;ne£:Lt of I'•1ess.L"S,, Ar1.nitage and J·ol.i.:nson(} BE1n.tv1crtJ:-1 l?in.ance 

~!:.?.:..· ___ "Y. Lub,fft._ (1967) 2 ALL E.R. 810 was concerned with 1m 

indemnity again~t loss arisiug out of or conseq11ent on the 

plaintiffs having entered into a hire purchase agreement or 

~,h-i.ch miqht c1.ri,;1::! fron, the a9reernent brd.ng 1.men:f.orcc,,.able 

against the lnr1::--:r' LCJJ:d __ Dennillq r H.R._ heid that the loss 

arose from the financiers having allot~d the dealers to 

delivr,,r the car to the hire;: without i:i 109 book in breach 

of an implic":c:. term that the:,:e would be one, 1-l:ence the loss 

did not arise from the ma.ttc:cs stated in the inde::n1.i ·Ly. 

agn::emsnt ,;,tas unenfm:·ceable b!:1ca1me of the breach and 

c.ccordj_ngly no instalments be,carne due~. The pGint. ~,,as 

briefly made and not WE;ll E;xplained. '.rhe <fr~ci,:;ion is not, 

with respec1:, a satisfa.ct.ory precedent. The fina.nciers 

were liable, or responsible, for the dealers' default. 

'Phe decision can be justified by application of the 9..52.:12~:E~-­

profe:::-entcm rule, li.ssuming that the finam::iers were 

responsible for the dealc~rs' wrongful act, in the absence~ 

of clear word:::, an indc,mnifier will. not be liable for 1.osG 

occasioned by th,'.! misconduct or neglig·ence of the bE,m-cfi:::ic.u:'/ 

of the .indemnity. 

Mar:a.c _Finan:.~e Ltd. v_Virtue [1981] 1 N,Z.L,R, 

586 wa.,; also ci. tr:'d, 'rhe Couri~ of Jq)peal held that., 

notwithstandinq the documentat·ion, thc.1: tr,.uwact:ion w2.s 
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but, in all th~" circumstances, thn Court: thought :Lt wonld 

be inequitable not tc (:mforce the t:i:ansact:Lon in t.(• rrns of 

Sect.ion 55 of the Stat.utc,)s Arnendm,~nt A.ct 1936 (r1mv SL~ern5.nsly 

retrospectively repealed by the Credit Contracts Act: 

Shaq~_;U.n v Bro2td!.,mds_Finance __ Ltd. [1982] 2 fi.Z.L,n, 1, 6). 

'rl"H~ relevance of the case is difficult to pe;:·ce:i.ve except 

on the basis that if the documE'mts in the present. case had 

b,~E:,n held to be ,:mfoi:ccmble again:3t H'I'S unck,:, the fo:.:m2ir 

legislation, though irregularly executed, the consequences 

could have been extremely unf"ortnnate. 

'J:houg-::1 the ,:;;vid,::"ncE-: lE~ft once~ m.rnpic:~ous that 

illegal acts had been committed such a•0 t:.he makinq of a 

fals,:! declaration r thE\ CJ.1c:ot1raq8me,1t of "'· licensE--)d mo-:.:or 

vehicle dealer to breach its contract w:i.th its prin-::::i.p,.11, 

inclt1cing a prin.cipal to fail to account either in te:cn1.s of 

the Crimes Act 1961 or th0 Moto:c· Vehicle Di:,,alers Act 197S, 

conspiracy to defeat the rightful claim of the receiver of 

RTS, tmauthm::-i::;ed r0prest,n"i:ation tha.t an officer of Bf'L 

was an officer of Fe:1nton, r:onE'~ of t.hesie things ,•;ere provc>.c1 

tQ the higher standard of proof required for such rnattr:;rs 

in a civil action. In any event, though this mc1.y n,;t have 

stiffice:,d if criminal offences had been proved,. i:.he c?rfect 

of the activities 9f Bl:"!., was to recoup for BFL $}_5, 858. 92 

which could otherwise havE" Leen lost. •ro that Gxt£mt Messrs. 

Armitage and John";o:n ha·-:0 lxmefited. These c,cti.vit:i.er; ,,.rEffE, 

not dC:d::r. irnental to their respective liabil iti,:::s under the 

i.ndcrnn:Lty. 
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~Cl1CJ"e )~s 1Jot:}·1:L1'Jg· to l:hc-:: }Joint that the ir:.dr:~~1-r1nit.y 

gi:vcen to 'I'o:cino Motors n~J.ated to the antic sale by 

,n·ranqement as appJ.yu1q t.o the subseqm':!nt 1<.=)al~C by BLC. 

•rhe sham argumi:,ni: i:=; b:,.r;(:,d ori n J. ift ing of tlw 

of the action b~!C';men the rect~~:1..v12:r of P.'I'S and Torino Uri::nry; 

lifts a '\YC:;i.l or t:wo v.rha.t ernerges is rJJa.rnc (Del)c~nture b.oldJ::r) 

v BFL (Inder:inifier) both of whom had, by thG time of 

settlement, mergGd into Challenge: in the resul~ the 

reality is that the action bscame Challenge v Challenge. 

On that line of reasoning the 50/50 compromise is exposed 

for what. it is - a mer<:, ad:justment of accounts wit.i:dn a 

merged group of eornpan:1.c,~;, Counsc"l submittF,d that the 

compromise was a sham, 1:l1at BFL had no r,eed to disgorg·.-;_: 

half the value l) r. J. t:he which it had effectively seized 

from 'J:oririo He::n.'y t,nd thl,Hl disposc:,d of ,.:nd Hien credib.?.rl 

R'l'S with $2J,OQO pr:i.nc:i.pA.1 plus $4,000 in ).3FL's lE:,:'lge:;:: for 

HTS. 'I'his subr,1:i..s:::d.0n :\.s but: a recanta1:-ion of th1:~ subm:i.;c;~,ion 

loss cla.:i.H"':!d L?.. that. the )_oss claimc-ld w&s caused by the 

cc,mpany merger 2.n.6 the sham cor::prorn:i.s9 of the Court act.ion. 

I have c:lrea?y ht:,ld in favoc1r of BFL on causation, If one 

is to lift vei.11~ th.er, tl10: process must npply on both sides 

of the litigation. J1.'l'S borrc,wed $23,000 fx:om J.ffL. Of: that 

sum $12 ,, 735 w&.s re·ca::.r~ed )'.ly - BFL to :,:·epa.y prior indeb';:c,ch1E,ss. 

'I'he balance of $10,265 plus ~;3~ 735 of R'11S money was usod 

to f,:e,~ from MariJ.c floor. plan fin':l.nce the VE!hicles tr2.,ded 



and the unenforccability of the IWS, the Fiat became I~rac's. 

So MarHc got $10;265 plus the Fiat from the transaction. 

BPL hz:.d nothini; but the>. unsecured debt of an in sol vent 

con1pan}r plus iT1.d<;• n111.i:<;ies fro1T1 itr; t'dO shareholdc::r!:>.. BF'L 

seized the tiuck and disposed of it. Thus Ma~ac was put 

~1 the position originally intended: 

the~ property of Marac o): of BPI,. What did matter ,•m.s that 

wound up. I~ went ouc of receivership in March 1981. Under 

the guarantee clause, as distinct from the indemnity clause, 

Mess:cs .. Armit.aqce and Johnson may have br~Em called upon to 

pay $23,000 plus interest. Instead, under the ii~::fomnity 

clause, they are being asked to pay $13,500 plus interest 

$11, J.:i9. 57 from 15th M,,:rch 1979 (date of Fenton ]Gase) to 

11th May 1981 (r:.ffect:i1.1e date of cmnp:i:ords() of the r0cei'/;::r' ~: 

act.ion). Fro1n the viewpoint of Messrs. Z\1:;nita9e and 

Johnson it is difficult to se(': oppress:;.,-,n :i.11 t(~:rms of Section 

9 of the Act or a contra,;ent.ion of rc-~aso1:able st:a:ndards c.,f 

commercial practice in tl:.e cutting· in half of their 

respective indemnity liabilities. 

On the question of delay, t..here was :10 elemt~nt 

of prejudice to eithr:c::i: Vi:r. J>.rmitage '.Jr Mr, Jc,hnson 

established on the evid0nce.· They ar3 both intelligent, 

experienced, hard headed businessmen who dre very experie~ced 

in motor vehicle dealing and 2.ll aspects of f:i.nancir~g in 



53. 

consc~q1.1ence of p·:~rrnitting th<~:: d:Lfficu.lt. qu.(::st:ion of 

ownership of the Pi~t to be clarifie2. So it really 

cornes Lack to t,h.Q: i:::0111prorn:is'.:.~ of t:hc:. recei'FE?:::-t s net.ion" 

'J:h.is present actic,n \•JaE:1 co1nrnr::;n.ce:d nboo.t: thi:t'i::ot:}n merd:J1.s 1 

later" It is djfficult to appreciate how orpression by 

that delay begins to arise. 

Finally, on the question of notice, Mr. 

Armitage clearJ.y kne·v/ a (Jc,od dE'!ctl about t1w rece,ivt~r' s 

action and the compromis,::, .. Be may not. have had much pr.i.or 

notice of intcnticJ)i. to commence thit~ action. Mr. Jo1.rni:ion 

was instrumental in getting RTS out of receivership. ~cth 

he ar;.d Mr. Armit:agf'! paid. Marac $17,500 for a discharg·e 

from Marac's debe11ture. That dischar~e applied to RTS, 

N'l'S, another associated company and all. gua:cantors. '2h•:'! 

settlement is recordE.!d in a deed ciati:co. 31st !•!arch 1981 

(Exhibit R) • It \·.JO'Jld be 112:.i,re of Is'cr. Johnson, or MJ:·. 

Armitage",, to cont.cc,,d th,c).t theJ had no, or iusufficient., 

comprehensioa of t:heir potential liability to BFL cJ.11.cl 

the potent:iaJ er,fcrcernent of that liabili·,:y b:t Court 

action ::ioht from th-2 t:Ln-,e the receiver was a.ppo:'rnted,. 

With their business acmnen a:.1d experience th:=; contention 

is not, 'Tlain-i::air:.able. t~ol' was there any evidence of 

oppression Zts de:f:,in(:':d in Section 9 of U1.e Act in regard 

to this action being c~crnmenC(':)d without prior notific;;:J.i:ion. 

For th,,1 re:is,:ms given I decli11e t~1c. a;::>pli.cat:Lc,ns 

evidenced by the respec~ive deeds of indemnity and 



~Jt1arantee Q 

CREDir:lILJ:'.rY AND IU~LH,BILI'l'Y 

G,~nerally speaking I found a favourable vic::.w 

Armit?-ge and ,Tohnson. I formed the~ impression that 

the.y endeavoured to assist t.he Court to get to the t:cut;h 

of this involved and unsatisfactory trans2ction. rer 

contra, little assistance came from BFL. 'I.'here was just 

enough evidence at the cJ.cse of BFL' s case:: to avoid a nm:. 

suitQ No such application was mad,~. I reject t.he 

allegations of dishoPesty J evelled at Messrs. Armitctge 

and Johnson in cross-examination and further pressed in 

counsel's closing address. 'l'o the extent tl:w.t I have 

found facts or drawn infer;;mces against. any evidc-:,nce of 

Mr. Armitage or Mr. ,Johnson thos~ findings do not result 

from any adverse viet•', :i.n thci pejorative semsc:.,, of ::he, 

evidence of either. 
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JUDGMEN'.l' 

The Plaintiff is entitled to judgment 

against the defendants for $15,858.92 plus interest 

on the sum of $13,500 at the rate of 11% per annum 

from 11th May 1981 to the date of judgment plus cor• ·ts 

according to 3ca.ie on 2u1 action for tbe amount r:,f the 

judgment inclusive of the inte:C:t'!St plus disbursG!H(ants 

and witness expenses as f :i xed by the• Registrar. I 

cGrU.fy for four (,xtra days and the whole contrs of the 

act.ion. 
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