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REASnNS FOR nRDER OF Vl\U'I'I~R, J. 

'I 

These are 

defendants seekinq An 

successive motions filed::,.~n behlHt' of the 

order for the adjournment of the trial of 

this action a fixture havinn been allocated for the hearing on 
----

29 7\uqu~t durin~ the current sittings of the Court in New Plymoutl 

On 27 August I ~ade an nrJer that th~ action stand act1ourned unti: 

a further fixture is allocated by tho ~agistrar and said that I 

would 0ive P1Y reasons in writinrr For nakinri this order. 

In the plaintiff's statement of claim it is alleged 

that it is the dehenture holder in respect of debentures granted 

by t,v0 nu.med ccFn3)anies nn<1 that on or .,!;out 20 /lurch, 1981 it 

,·. 
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appointed the defendants as receivers nnd managers of these 

companies pursuant to the powers contained in the debentures. 

Tt is further alleae~ that the defendants commenced to realise 

the c1ssets and that after 1n:1ment nf Vilrious ':1isbursements they 

held in their ca1Jc1city as receivers a sum believed to be $.1()7, 000, 
I 

, ,1 tha.t the indebtedness of the comi)anies t:p the, plaint~ ff as~~~ 

24 October, 1982 was in the vicinity of $92,518.95 with f~~ther 

interest nccruinq in respect thereof nt the ra~c oF $43,84. It 

is further allerred that the rle fenc1,1.n ts have not, nccounted to 

the plninfiff for an/ pnrt of the monevs realised by the~ as 

receivers. Jul0m0nt is accordingly so~0ht aqninst them for the 

sum abovementionecl toqether witl1 interest accru;inq do-wrl' to the 
1• I 

dnte of j w1 q!'1en t. 

•: ~ l, • , l "' l, ' 
The defendants who are qhartered .~ccountants 

practisina in New Plymouth by their statement of defence admit 

---~t~.b~ .. illl..e_m1tions a.s to the plaintiff beinri a debenture holder in.. ... _ 

resn~ct of the com~anies an~ their anpointment as stated and 

further c1dmit that they lvwe realisecl a nett sum of approximately 

~107,000. The only matters put forward by way of defence are 

that the plaintif¥, it is said, is only a second debenture 

holder in respect of the cornoanies, that they have not yet 

completed the realisation of the companies so as to be in a 

position to account both to the first debenture holder, the 

; Bank or: New, South W,'lles (now Westpa.c 8-1.nking Corporation) by 

whom they were also AP?ointed receivers and managers and to the 

plaintiff and· that the disbursement of the proceeds of realisat

ion is the subject of a dispute between the first delJenture 

holder mentioned An~ the nlaintiff. ThcJ further plead that 

thev will be makinq application to this Court p~rsuant to 



I' 

-3-

s.345(1) of the Companies Act 1955 for directions as to the 

disbursement of the nett proceeds of the realisation. 

In relation to the first motion seeking adjourn

ment the defendants sourrht leave in terms of R.411 of the Code 

of Civil Procedure for leave to use on the argument of the 

motion an affidavit mane by one of the defendants and filed 

in support of the notice of motion which was filed in this 

Court on 18 Nay, 1Q83 seekinq o~ders nursuant to s.345(1). 

Leave to refer to the affid,'lvit in 7uestion •:•ms •rranted 'by me 

without oppo~ition on behalf of the plaintiff and I have looked 

at the notice of motion referred to ana 1 find' tha~ ihat si~ply ~ 

seeks "an order for directions in relation to particular matters 

arising in connection with" the performance of the functions 

of the de-feridants as receivers and rnanarrers of• the two companies 

upon the grounds that an issue has ari~en between the first 

respondent anr'! the second respondent who ilre resoectively the 
',: ,,1 I· 

lvestpac Banking Corporation ;i_nd the abovenarnec;J' ,olaintiff , 

concerning the application of the Fun1s realised in the course 

of the receivership. 'I 

•".), 

The lengthy affiaavit filed in sup~ort of the 

----.met-ffift---t-e which a nu'.'lber of copy nocum,,nts are annexed indical:es

that there are questions of law involved as to the interpretation 

of documents an~ it appears also complex questions as to account

ing ann factunl rontters. 

The sole 9roun11 advanced for the adjournment of 

the trial was t~us the fact that there was in existence and 

undisposed of this application in terms of s~345 of the Companies 
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Act 1955 which, it was said, should be heard and adjudicat~d 

upon prior to the trial of the present action. 

After hearinq brief subrni'.3sions on 24 August, 

1984 in relation to the first motion filed scekinq ~n adjpurn-

ment I declined to grant an adjournment. J\.l tpo\\.gh th( p~iryt 

was not taken on be~alf of the plainti~f that motion was one 

which the plaintiff was in all probability entitled to regard 
\,, .,",'),' 

as a nullity because the necessary notice in ,terms of R.399 

was not 0iven and no applicAtion for abridgment of time was 

----~--~nuqht-~-±n t11e motion. I did not deal with the rnatter on any---·---

such bRsis as this, however, but on the basis of the informat.,

ion then presented I could see no valid qrounaupon •~hi~h the 

olAintiff on whose behalf there was strenuous opposition to 

any adjournment coul~ be denied a hearing. On the pleadings 

in the action ~nd the record in that action the defendants had 

not disclosed any actual defence and the admissions made by 

them in my view appeared to be such as to entitle the plaintiff 

to immediate relief. The plaintiff was clearly entitled OQ the 

basis of the facts a~tually pleaded ana the admissions made to 

an accounting and it was conceded that no such ·i'l.ccounting had 

been i'l.Ccorded. 

I also noterl t 1Pt the action had been, commenced as 

lon~ anons 20 October, 1982, the statement of defence being 

filed on 19 October, 1912, that there were no outs~anding inter

locutory rnatters ,m,] the plaintiff lrncl filed this praecipe to 

' 

,· 

set the action down for trial on 2 Anril, 1q~3 nn~ been authoris-

ec1 on 26 May/ 19R3 to set the a~tio11 clrn,rn ~o;r. trial unilaterally. 

I ] · · · h ' · ··' the11 
.,.,, twas c.ear, in my view, that in tic:,<:: c1rcnJT1!'itc1nces 

.. 
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-c1e.fenda-nts being in the position where they were liable to 

account to the plaintiff although they 111ight also be li~ble 

to account to the oth0r narty named, should have, without 

delay, on r~ceiving the writ, made application in terms of 

R.482. of the Code of Civil Procedure by way of interplea~er 

to protect thelr position so that one or other of the orders 

could have been made in terms of that qule as was deemed 

appropriate by the Court. ~he order obviously required in 

my view was an order in terms of R.492(3) requiring that one 

of the claimants to the moneys obtained from the realisation 

should commence an action against the other so that the issues 

between them could be determinea. Alternatively, of course, 

the defendants could have made application in terms of R.95 

of the Code of Civil Procedure seeking an order fa~ the joinder 

of the Bank of New South tv.,les as it then was, ;is a third par:t:Y 

in the rJlaintiff' s actio11 on t~e qrounr'Js that the question or 

issue in the action should ororerly be determined not only as 
' 

between the !;,laintiff an,·1 themselves hut als
0

0 ,"ts between the 

plaintiff an~ the nank. Instead, the defenaants here have 
I 

chosen simply to rely upon the applicu~ion mar!e by t'hem Jn'cier 
,, ,f, 

s.345(1) of the Companies ~ct which they have, pursued in an 

extremely leisurely manner giving risn, in my view, to the 

' very justifiable complnint of the plnintifE that it has con-

tinued for nll this time to he ~elnye~ in thr prosecution of 

its actioD against the defendants simply on the qr9und thnt 
. .! !• 

' j' I ' '<Ii I ' 

there is some oth0r applicr1t.ion before, the C:011rl: brought by 

the defendants an~ involvin0 n party ,~1ich hns no standing in 

the nL,intiff's action. 

______ .,., ---------

,, ' 
·,1, 

, .... ,, 

,, 



',/ 

-6-

Tn reln.tion to the second motion whioh was made 

in the form of an application in terms of R.426~ seeking the 

rescission of my previous order refusinq the "ldjournment, my 

attention was drawn to the detailed history of the application 

under s.345(1) n.ni it is in the liqht of fu~ther conside~ation 

tp this that: I, albeit with so~e hesitation, fin~lly came to 

the conclusion that there would be a :'ossibility o't 'substantial 

injustice as regards the defendants if they w,ere compelled to 

proceed to trial on the hearinq date ;1llocatcd and that not

withstandinq what I reqarcl as their ,,1holly misconceived· assumpt

ion that they could simply continue to resist a hearing proceed-
, ' 

inq on the nlaintiff's :iction b'✓ reliance on the fact that their 
. ., ' I' .~ 

.o1 l' 

application unc1er s. 345 (1) remained undispose'd' of and"•th'eir 

failure to take advantage of the proo!~ures 'properly open to 

'' them, an adjournment should be 9rantec: subject::,.to CQSjt;:s., 

In my view Rn application in terms of s.345(1) of 
______ ,, --··-----

tho Cn~panies ~ct 1955 wRs, in any event, an inappropriate form 

of procedure for the defendants to invoke in the circumstances 

of the present case. Section 345(1) re~ds: 

"Receivers and managers appointed out of Court -
(1) A receiver or manaqcr of the proprrty of a 
company appointed unJer the powers contained in 
any instrument may apply to the Court for directions 
in relation to any n~rticulRr matter arisinn in 
connection t..:rith the nerforrric1nce of his functions, 
R'1d on c1nv such applic,,tion the Court way give such 
directions, or m,,y make such order declaring the 
ri,rhts of pprsons before th2 r:ourt or otherwise, 
as the Court thinks just." 

This provision is in my view intende~ to provide for the situatic 

where questions arise regarding the cnrryin0 nut of a receivershj 

which can he reaaily deter~inP~ by R'1 appropriate order of the 

,.·. 
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Court made without any leng-thy hearin,r liein0 ne:s,essany1, and 
,, ' 

where there are no substantial disput0 ~uestions of fact. 

That procedure is completely ina9propr ate to the pre~ent 
--·-----

situatio'1, as is fully borne out by wh t has here occurred. 

The two resDondents in rel"ltion to tlw niotion unr1er s. 345._(1) 

hnve incor:i:-ectly in MY view heen 00rmi · ted to obtain orders 

for discovery R<Jainst each other. T}1f,1-e is no <1uthority at 

all in my ~iew for the requirin<J of discovery between the 

parties in relation to a motion such as this. Rules 161 

and 161A are in tern-is apolicable only to actions and I know 

of no authority whereunder a motion such as this can be classed 

as an action in terms of the Judicature Act 1908. Just how in- ,, 

appro,1riate the orders for discovery \•?hich have been made are 

as regards the motion in question is made plain by the fact 

that the motion as I have indicated qives no details as to 

the actual directions which are sought or as to the nature 

of the issue said to exist relatinq to the application of 

the 7unds. It woulr1 thus be completely ilT'.nossible for any 
or 

solicitor/counsel c;illed noon t<il advise one or other of the. 

;:,arties i1S to whc1t documents were relevont i11;C discoverable 

to rec1ch any conclusion. Furthermore, the fact t~at the issues 

I ' arising are matters which co11ld not pnssihly be dealt wit~ con-
1 t ' 1' l J •t'!, 

veniently on an application under s.34S(l) is made very obvious 
,,,!, 

when one finds that an affidavit nf documents has been filed on 

be!H1 f' of' one or other of the respondents (the document does not 

nake it clear which one) which occupies JR D7Qes 3nd contains 

reference to many hundreds of' aocumcnts. The motier is thus 

very obviously one which calls for determinat'ion in ''i;ln, ordin;:i.ry 
I'• I 

witness action an~ not on the basis of offi<lovit evidence as 

would of course he necessary if the mntter was bcing.~ealt with 
··;,: ,".)' 

------··-- .. _., ___ _ 
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simply on a motion. The position here arisinq is, I think, 

somewhat analagous to that arisinq regarding applications 

under s.nl of the Administration ~ct relatinq to the grant 

of probate and thP alternative of an action for probate in 

solemn_ form. 
'· 

It is of interest to note, I think, that s.345(1), 

like the corresponding section in the United Kingdom Act, confers 

a specific power upon the Court to make orders declaratory of 

the ririhts of per.sons who are not before the Court. This again 

makes it plain in my view that serious questions or substantial 

disputes are not intended to be dealt with by the Court under. 

this arovision. The correspondinq section in the iustralian 

statute, the Comp0nies ~ct 1961 s.183(3), as is pointed out in 

,. 

Re Bismarck Australia Pty. Ltd., (Receivers and Managers Appoi~ted) 

Sicree anr'! Watt v. Deputy Commissioner of Taxation (1981) VR 527 

is worded quite differently and is regarded as enabling questions 
i 

of· substance to be determined but thene is no express power to 
! I ' '' ' l f~ 

make orders binding upon respondent ~,arties (see :::,. 536). ., .. , 

The inappropriateness of the course which the partieE 

h;-1ve fol lowed in relation to the disputecl r;uestions evidently 

arising is further illustrated hj the ~act that there has now 

been lo,lqed in the Court for fili:1<1 in this act.ion a_, ruemorandum 
I ' ~ Ii 

of counsel for the \'lestpac n-,nkinq Cor:_)oration in which it is 

mentioned that it is understood that the defendants, as receivers, 
'I 

are now proposing to mal".e a ;,ayment in to Court \j't funds i'n their 

hands awl concern is expressed as to t.he Court- ""i'lkinq an order 

for pay~ent out of these funds to t~0 ~hovennme~ plaintiff 
-------·• ---------

without consi,1er,1tion for the cl--.ims ~f' the Westpac Banking 
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CorDori"ltiori. What has to be said with re<JRrd to this memorandum 

is that Westpac Dankinn rnroorRtion is not a party to th{s action 

Rnd has no stan~inq whatever to be heard in this way. 

I should men~inn. fini"llly, that Mr Johnston , 

submitted that T co,,ld not rescind the order made by me on 

24 Auqust becau~e the orner, "lltho1.1gh made by me in Chambers, 

was a Court order by reason of the Fact that the motion was 

directed to the Court. I do not think therA is any, substance 

in this nrocedural :)oint bec<111se the Court could, of coul!'se, · 

in any event, entertain ct further ctpplicntion for adjournment 

at any staqe even after the hearinq had commenced. 

It W;J_S the fact that the olainti,ff in this action 
! 

has clearly crone alonq to a suhstctntial 1exte11
1

t 'with ",the u~ .... 

of the procedure under s.345(1) as a mode of determining tHe 

disputed questions which led me in the end to grant the 

acljournment. The injustice which coulr1 nthPrwise arise as 

reqards the defendants if the i"l.ction ha~ proceed~d to trial 

is, of course, that the defendants might end up with having 
\I .,I l• 

to pny twice. The7 hRve, I think, clearly heeri 1 lulled.~nto 

a false sense of security not only no doubt b'y reason of the 

advice they have received fro:n their own l0gal ~~visei_y, _b\lt 

Rlso by reason of the actions of the' ~laintif1 in takirtg out 

an order for discovery in the application in proceedings, 

M.No.17/'13. ~hi~ it did on 4 August, 1033. Mr ,Johnston for 

the plaintiff WRS unable to furnish any explanation to me as 

to why the plaintiff company i"l.S second respondent in those 

proceedinqs did not file an a f.fidnvi t of documents in response 

to the order which had bee~ made against it on Q7 July, 1983 

,. 
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until 29 March, 1984 and, furthermore, 1s to why no copy of 

this affidavit was served upon the secc1d respondent with the 

result that further delay occurred c1.s i, evidehced by the 

letter from the first respondent's sol:i ::itors to the plaintiff's 

solicitors dated 10 ,July, 1984 {copy c11·1exed to Mr Cave's •. 

affid.:ivit sworn 20 August, 1994 and f.U !cl in the present pro-

ceedinqs). He similarly was unable to ,xplain why the plaintiff, 

if it considered that the motion under i.345{1) was being un

j usti fic1.bly delayed, did not itself se,: : a fixture for the 

hearinq of that motion on a unilciteral ;asis. 

The plaintiff, however, ,·!· ; havipq regard to the · 

state of the pleadings in the action c1 '.·.it.led to set this 

action down for trial and obtain
1 

a fixt -~re fo'.r. the !),e~ring. 
I ~ 1 1 • l, 

The defendc1.nts in my view have taken tl ·: matter far too 
,,,), 

liqhtly and for this reason and becaus, they h~ve failed to 

adopt the proper procedure they have ,1' iced thernsel ves in 

the nosi tirm of rrrave risk in which th, , at. presP.nt stand. 

The <1cljo11rnP1ent must accordinol y he on 1:hc terms that they 

pay costs in respect of the plain ti ff''. ·.)reparation '"f,oil'." trial. 
,· ' 

They will remain at risk of course whj l , the pleadings stand 

as they do Rt present becnuse the pl;1i.i '·iff is clearly, 
, I 

I think, entitled on the pleadings to P1ove for ~:~dgmeri·t' ,, 

against them. Without wishinq to sc1.y nnything which would 

---~i.Q. ~ ... ':':'.5!¥ in.hi bit another ,JurlrJe dcnlinr;. with this matter 

subsequently it appec1.rs to me that the defendants, unless 

all parties aqree otherwise, can now protect their position 

satisfactorily only by paying the n~ount held by them into 

Court to abide the' order of the Conrt and movinq forthwith 

for an order pursuant to R.482. 

,.. 

,, 
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I accordingly order that ~he action stand adjourned 

but thP. defendants are ordered to pay ':he smn of $250 by way of 

costs to the r>laintiff in respect of l:t1is adjournment. I should 

mention that counsel are seeking a coriference with a Judge as to 

the m0st convenient rno(1e of disposinrr of not only this ac;:tion 

but other actions or proceedings which arise put of or are 

connected with the same receivership or allied concerns. Such 

a conference, of course, can clearly be best dealt with by the 

Executive ,Judge at Hamilton who will he i, -1-h 0 best position to 

consider how the hearinq or hearings required can be rnoit con

veniently (1enlt with ancl what timet-,ble should be laid down if 

such is deemed necessary or Ocs~1.,., ~: 
\;:~_lei~, 

/ '- ! 

SOLICITORS: 

~nthony r;rove & Darlow, nucklnnl, For n1aintiff. 
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