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JUDGEMENT OF PRICHARD, J.

On 30 November 1983 the Appellant was conv1cted in the Auckland

District Court of the offence of driving w1th excess blood

alcohol contrary to s.SB(l)(b) of the Transport Act.'1962;

The sole ground of the éppealragainst convicfion is that the

-y

blood specimen on which the prosecution depended was obtained

/ by undue pressure.

The circumetances were that at about 10.15 ﬁ.m. on 30 June

1983, a car driven by the Appellant was stopped by a traffic

officerg#ﬁ Lorne Street. The Appellant is an accountant by

.




Profession. pge had two Passengers ip his car - a Mr & Mrg
’ - L]
Barron. p Ioadside breath 8Creening tegt gdave a positive -

result. An'evidential breath test carried out at the Aucklang

of the "Bloog Specimen Form" issueq by the Ministry of

Transport. The passage‘referred to reads:-

exceeding three monthg Or to a fine not €éxceeding
fifteen hundred dollars, or both, ana unless the
Court, for special reasons-orders Otherwise, g
minimum_disqualification from driving of six




give a blood test., 1 quietly rebellegd on this
thought ‘for several reasonsg. One is I could see

Nno reason for ‘having to do 80 ‘because of the

"was in his night duty uniform. He had come off
“the street and I was very nervous about any

injection methods. The officer said that I

should give g blood test. 1 then asked if 1
could have my own doctor to do that as I

Ppreferred it. We discussed this and he said that

"was;not necessary. Their own doctor was

qualified and actually he was not in the building

~at the time. He was °n his way anyway. Well

The

bThe

-after some discussions I still saig I did not

want to give a blood test and didn't see why I
should have to. I was permittegd to use the phone

traffic officer said in evidence:-

"I realised he Was prepared to 5upply the
specimen but only to his own doctor and I did not
appear to be able to get the message across that
he could not make a condition as to who he woulg
8UpPly a specimen of vencus bloogdg.»

following pPassage is from the traffic officer's

Cross-examination: -

"What consequences did you outline to him?... 1 -
have already reagq that in the part 1.

. That is 3 Very 1legal ang formal setting out in

the statute,. I presume You explained the
consequences to him in language more appropriate

vto~a-1ayman than to a traffic officer or a

S, T r‘,'y—-\v-P,\,-vw--«s—-.—‘,_s_-.-‘-_'——_,-,.-,-v-- I i i e e
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lawyer? -+«. That is not correct.
Did you just read the top of the Blood Specimen

Form? ... 1 reag the information ag is on the
form itselr, C
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"What did you tell him would happen to. him in
practical terms if he refused? Did you tell him
that he would be arrested? ... I believe I did

. . Yes and- that he would be taken to Central Police
- .~ Station. Other than that there was no other
- .. comment made."

When the traffic officer failed to pérsuade the Appellant

to permit the taking of a8 blood specimen by the police

surgeon, he enlisted the assistance of Mrg Barron, who was

outside in the waiting room. Mrs Barron, who was called

" as a witness.‘gave the following account:-

1

... the traffic officer came out ... and I asked
him what was happening ... and he said: "Well Mr -
Dixon is not allowing us to take blood by the
police doctor and is not really complying with
our wishes, because if he doesn't we can keep him
overnight for up to three days". I said, "Well
could I help in any way?". I asked if I could
see him to help to settle hinr down....

I then went and spoke to him and I said to him,
"You and he seem to be g3 little too upset. Does
it really matter whether a police doctor takes
the blood or your own?", He said, "I want my own
doctor".. I said, "They said to me they might
keep you overnight‘for'anything up to three days .
50 it doesn't really matter who takes your
blood", and Mr Divon said, *1I would rather have
my own doctor", We chatted about it and I came
out." : : o ‘ -

Mr Bafron 2lso é@fe'eQideﬁCe; He said that the tfaffiC'
officer told him that if the Appellant did not give blood
when asked to do $0,"thay could keep him inp overnight".

He says hé saw the offjcer having a conversation with-Mrs
Barron but did not hear what was said apart from héaring

'the‘offi;rr Say to Mrs Barron that the. Appellant was

causing Lffew Problems.

'
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The Appellant said in evidence:- : i ",
) v . '
. v
. . “Elizabeth Barron came through and spoke to me.
' " She suggested that I give a blood sample
otherwise I would be automatically arrested and
held. This was a repeat of what the traffic
officer had told me earlier on. He told me this
after I had blown into the meter box when he -
said, "For your own good yYou should give a blood
sample". That is when I protested and he said,
" "If you don't give a blood sample you are
. automatically charged and will be held over". By
that he told me I would be taken to the police
station and held over for charging. -He did not
. tell me when I would be chargead. .No detail on
that. I took it if I refused to give a blood
‘sample I would be arrested and put inside in the
city jail as such, I imagine overnight at least.
Held over to me means overnight. I do not think
any of us likes to be charged. I d4id not want to
be charged or have anything to do with jail.
With a legal background anything to do with that
is distasetful. It has an effect cn my
profession and I certainly would not have
anything to do with it if possible.

At that stage I still felt I had the right not to
‘give the blood owing to the non-definite previous
- tests. .In the discussion the part about being .
"held over" subdued my resistarnce."

The traffic officer denies having said either to the
Appellant or to.Mrs Barrdn._that the Appellant would be
" - "held over" or that he could be kept 0vetnight for up to

three days.

™~

- After Mrs Barron had spoken to him, the Appellant agreed
to the taking of a blood specimen by the fpolice surgeon

and wrote on the "Blood Specimen Form®:—

"y wijﬁ'to have my Doctor to take my blood

specimen - good not find him - agree to officer's
-reqyest." ) -
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The Appellant did not sign hig p

“Me but the trarfic

officer signegq 45 a witnegsg, 2dding the notation "10.56

P.m.", blood'spe%imen'was taken at 11.20 P.m. onp

. ;. . . .
analysis, jt Proved to éohtain 132 milligrammes °of alcoho]

pPer 100 millilitres of blood.

Stowers v. Aucklang City Council wasg 4 decision of Mahon,

In that Case, the
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In Norton v.'Ministr of Transport (a judgment delivereg

on 1 May 1978), Milig

Supply a s%gcimen, he v"coulg be chargéd" and "woulg be
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placed in police custody"”. There was no Suggestion that

1the Appellant m1ght have to spend the nlght in custody.

o s 'A_. : -~
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In F1f1eld V. Mlnlstry of Transport (Auckland Reglstry,

M.AZl/Bl, 28 July 1981, Moller, J.). the appeal was o

allowed.- Moller, J. observed that.the case might be "near
the borderline"I but took the view thét there was, in
'effeét;-a.threat'going beyonq what was said in the Norton
'case;:bélhé not.an'?explanétion_to an enguiring suspect®”
but "an ﬁnsdlicitéd statement that.lin'additibn to being
arrested, the‘Appellant would be taken to the Takapuna.

cells*fér the night". The significant passage of evidence

was as follows:-—

'wyou said the Defendant said he was nervous of

needles, did not want to give blood, and then he
decided to give blood? ... Yes.

Between those two matters did you say to him, if
you don't give blood you will be locked up for
the night? ... I advised him what would occur if

he did not give a blood spec1men that he would
be arrested.

'Is what I have said the words in whlch you
phrased that? ... Not exactly.

‘How different were they? ... I informed him he

would be arrested and taken to the Takapuna cells:
for the night.

And held for the night? ... That is what is
"normally dore, I do not bring them back so I
"presume they are held.

You do not have to do that do you, you can issue
a summons can't\you?-... Yes.

You don't have to make that threat‘either do you?

...vgp it is not a threat he is advised of what
‘willdo'ccur if he refuses.
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In Tozer v. Aucklang City Councizy

M.1281/81. 9 December 1981) Speigh
", .
Not been proveg that'the'traffic o
. s . ,
7Appe11ant would pe Iocked‘up for +

say:—

(Aucklaﬁd Registry,
t, J. found that it had

fficer

traffic officer ang hisg Suspect ‘ang improper

threats woulag, of Course,
consequentiaj enquirieg:’
this, however,
background. i
Oofficer to

Arthur V. Ministr of Transport
___________“__*___)L-_______E~__
M.608/83,

appeal.
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The traffic officer's-evidence was equivocal as to whether

-he told the Appellant he "would" be arrested or whether he

"said “could”-be arrested but . the follow1ng passage is

significant:-

v...1 do recollect te111ng him of the penalty if
he refused

,'.You told'h1m he ﬁould be liable for the minimum 6‘
-  months disqualification? Yes and I would have

told him he would be arrested and taken up the
next day.

Which night was this? It was Saturday. ©So it
would have been the Monday.

Enforcement officers entrusted with the powers invested in
them byithe blood-alcohol provisions of the Transport Act
should not-losersight of the fact that the procedure
enthorised by‘the statute is a serions invasion of the
personal rights of the subject and also a form of
compulsory self-irncrimination otherwise unacceptable as an
incident of the administration of justice. For good—
reasons, the‘legislature has provided that in some
circumstances compliance with a requirementvto permit the
taking of a blood specimen is compulsory. But the

compulsion consists of no -more than the fact that refusal

" to comply is itself declared to be an offence. The

enforcement officer is, of course, fully entitled to bring
the terms of the statutc to the attention of the suspect -

1ndeed rg is his duty to make sure that the suspect
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clearly understands that failure to comply constitutes ap.

< .

offenqe carrying éxactly the same Penalties as a
. ’ ) B

suspect is to be subject. o0On no account should the
enforcement officer attempt, by Promises- or threats, to
exert further Pressure in order to obtain submission to

his requirement., p blatant threat that if the suspect

offence ‘that if he makes g statement admitting the offence

~he will be Leleased on baij: but that jirf not, he will pe

held in custody. .-

s.SBC. It is thére for a Purpose, but to use the power of .

arrest simply in Lterrorem for the sole burpose of

Overbearing the suspeét's will is, ip my view, an abuse of

the power.
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sﬁspected driﬁk/driving offences: usua11y>such pgrsons’ - '
will Be unfamiliar With police Procedures ang will believe
;that being arreéted and taken to a police station means .
bging(ioqkéd ué for the night. wMr Hafte's submiésion is

" not withoﬁt'éubstance. While the Power of arrest

who prefersg con?iction under s.58C to the taking of 4
bloogd specimen isg automatically arrested. pag the power to
-arrest without Qarrant is conferred by s.58C, i}would}npt
be Prepareqd toifind that an enfo;cement officer exerts
undue preséure if he does’nb more than simply refer to the

fact that failure to.comply with his requirement will |

arrested ang taken to 3 Police stationl’then in my View,

it ehoulg n}t be condoned. p Peérson who has beenp fouhd to

have a brgﬁth 2lcoho] Concentratiop which ig not positive |
};vl, “ . '
. ./'
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wine with their dinner. pg the Judge pointed out, the
Appellant himself said no more than that the officer told

him he would pe "helgd over" ang that from this the

traffic officer did not 8ay to the Appellant-that he conld
be or woula be helgd Overnight, but that the officer qig
Say that the Appellant could pe arrested ang taken to the

Auékland Police Station, The Jﬁdge €Xpressed hig




~-13--

when the statutory power is there is to me an
abuse of the English language. I hold on the
facts of this case that there was no element of
‘duress whatsoever in compelling or suggesting
that this defendant give a specimen of his blood.
He faced the simple situation if he refused to
give a specimen of his blood he would have been
charged with an offence which carried exactly the
same penalties as an offence which he now faces.
I hold that his reluctance to give it was because
he had the mistaken idea that he was entitled to *
have his own doctor and when he eventually did

- consent to the giving of the specimen both to
traffic officer De Morgan and later to Dr Goodey
himself he did so willingly and not under any
form of duress.® ’ -

There is no basis which would warrant my reviewing the
Judge's finding on an issue of credibility: but the fact
is thét-;ccording to his evidence, the traffic officer did
not just éay that the Appellant could be arrested. His
evidence, in cross-examination, is explicit - I have

already referred to it. He said; "You will be arrested

7

and taken to the Central Police Station".

As Speight, J. said in Tozer v. Auckland City Council

(supra). there can be many shades of discussion between
traffic officer and suspect: each case has to be viewed

in the light of its own circumstances. 1In the pracsent

. ~..
case the Appellant preferred being convicted under s.58C

- to the alternative of permitting the taking of a blood
specimen by someoné other than his own doctor. It is
evident that his eventual capitulation was not becauvse he
. changed his mind about that, but because of the fear of
being arrested and taken to a p&lice sfation. That fear

- ¢ !
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was induced by the officev's statement to‘the effect that
if the Appellant did not gubmit he would be arrested. The
'statement was unsol£Citad ‘There were no c1rcumstances
wh1ch -required that the power of arrest be exerc1sed I
find it difficult to avold the inference that the
officer's statement Was essentially a threat _ and an

effective one. In such circumstances the result of the

test ought not to be admitred in evidence.

. The appeal isg é%"chdfkq and thi/59 viCtion quashed.

A

Solicitors:

Mr W. Akel, Auckland, Solici tor for Appellant'

Messrs Butler. Whlte & Hanna, Aucklang, Solicitorsvfo}

Respondent.
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