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ORAl:' JUDGMENT OF GALLEN, J. 

The Appellant was convicted of a charge of driving 

a motor vehicle on Hamilton Road, Cambridge, State Highway 1, 

at a speed which, havinq regard to all the circumstances of the 

case, might have been dangerous to the public. In arriving at 

his conclusion it is clear that the learned District Court 

Judge relied heavily on the view which he took as to the 

respective credibility of the traffic officer and the Appellant, 

and on that basis, having accepted the credibility of the 

traffic officer and preferred his evidence, he convicted the 

Appellant. It is clear from the decision that the learned 

District Court Judge was concerned over the evidence which 

suggested, and indeed he found established, that the Appellant 

had travelled through more than one intersection at a speed of 

110 kilometres per hour '. He was also impressed with evidence 
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which suggested that thE~ distance between the traffic officer 

and the Appellant had been increasing and that the acceleration 

of the Appellant's car was such as to outdo the acceleration of 

that driven by the traffic officer. If that were all that 

were available then it is clear I should be obliged to follow 

the normal course and hold that this appeal, being a matter 

depending pre-eminently upon conclusions as to credibility and 

fact, could not succeed. However, th~ Appellant obtained leave 

to call additional evidEmce and evidence has been heard to-day 

from a Mr. Weir who was responsible for the maintenance of the 

Appellant's vehicle. He gave detailed evidence to the effect 

that at the time in question the vehicle was in a deteriorated 

mechanical state and, specifically, would have been incapable 

of acceleration to 110 kilometres per hour, certainly by the 

first and possibly more of the intersections under consideration. 

He also considered it would not have been capable of acceleratins 

at a greater rate than 1:he vehicle driven by the traffic officer. 

In my view 1:his evidence is sufficient to justify 

re-considering the conclusions arrived at by the learned 

District Court Judge bec:ause if there were any real chance that 

the Appellant's vehicle had not reached the speed of 110 

kilometres per hour at all of the intersections, then the 

question of danger would have had to be re-considered. I 

accept what Mr. Almao says that danger is not necessarily a 

matter of speed. Indeed it may be possible in some circumstance 

that a speed of 20 or 30 kilometres per hour would be sufficientl: 

dangerous to meet the requirements of the section. But in this 

case it is the combination of the speed and the intersections 
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which appears from the decision of the learned District Court 

Judge to have resulted in the conclusion to which he came. 

Under normal circumstances I should have considered this 

enough to justify the matter being dealt with by way of 

re-hearing. I am in no position to come to any conclusions 

contrary to that of the learned District Court Judge as to 

credibility, although Mr. Hassall has made strong submissions 

that a finding to the contrary on the question of speed and 

acceleration throws into doubt the whole conclusion as to 

credibility. There are a considerable number of areas where 

the learned District Court Judge was entitled to come to 

conclusions which I am in no position to re-consider, both as 

to credibility and as to danger. 

The factual material is also quite unsatisfactory 

in order to come to any adequate conclusion. It is not clear 

exactly where the inter!3ections were, the distances that the 

intersections were from the left hand corner, the distances to 

the 50 miles per hour sign, or the distances to the open road. 

None of these matters w(~re necessarily of concern to the 

learned District Court ,rudge because of the conclusion to which 

he came on the basis of the evidence before him that the vehicle 

had reached a speed at the intersection concerned which, having 

regard to the circumstances, he considered dangerous and which, 

on the evidence before him, he was entitled to conclude. I, 

however, have additional evidence available which he did not 

hi'lVe. I consider that evidence means that the whole conclusion 

needs to be re-considered. Mr. Almao very fairly said that, 

bearing in mind the circumstances of the alleged offence, the 
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penalty which was imposed, but, most significantly, the very 

long delay since the occurrence of the facts out of which the 

charge arose, a re-hearing might involve unfairness as far as 

the Appellant is concerned. While, therefore, I would 

normally have considered this an appropriate case to invoke 

the provisions of the Summary Proceedings Act and require a 

re-hearing, I will not do so. 

In all the circumstances the appeal is allowed. 

There will be no order for costs. 
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