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.This action was brought by the Plaintiffs against the
First Defendant which had acted as the Plaintiffs' agent
in relation to the sale of a property in Papatoetoe. The
Second Defendant was a Dié@btor of the First Defendant and
its Manager. TFor the purposes of this action I will simply
refer to the First Defendant throughout the course of this

judgment for reasons which will become, I trust, plain.

The action related to the sale by the Plaintiffs of a
property situated at 13 Wentworth Avenue, Papatoetoe, which
consisted of three units, one of which had bzen built guite
some yvears ago while two had been added in 1969. In 1981
the Plaintiffs, who were then éhe owners of ithese three
units, decided to sell. In due course through the agency

-

of the Fi;st Defendant the property was sold to a company
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Cu~-bro Holdings (N.Z.) Ltd for a price of $58,000. Shortly
after the sale had been arranged Cu~bro sold off each of the
three units as individual units for a total price of $92,500.
In consequence the Plaintiffs allege they have suffered loss
and claim to recover the amount of the loss from the First
Defendant as their agent and from the Second Defendant in

his position as a Director of the First Defendant and because
the arrangements for the First Defendant to act as the
Plaintiffs' agent on the sale of the property had been made

through the Second Defendant.

There were three causes of action: the first alleging

that the First Defendant owed & duty to act with due care,

skill and diligence and in the interests of the Plaintiffs in
relation té the sale of the said property, and that by reason
of the First Defendant having breached that duty it was liable
to the Plaintiffs in damages. Secondly it was contended that
both the First and the Second Defendants were liable to
the Plaintiffs by reason of their having made through the
Second Defendant false, inaccurate and misleading statements
and that cause of action appears to have becn based in

negligence.

The third cause of xtion was as against both Defendants
but based on certain statements which had been made by the
Second Defendant which were alleged to be false, inaccurate
or misleading and were made fraudulently or recklessly, not
caring whether they be true or false. It is, of course,
necessary in a cause such as this to.consider the evidence
carefully, remembering where the onus of prcof lies and the

degree of proof requi¥ed having regard to the severity or
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seriousness of the allegation or allegations made.

From the evidence of the Plaintiffs it appears that
they purchased this particular property at 13 Wentworth
Avenue, Papatoetoe about the middle of 1971 and that until
about April, 1975 they lived in the front unit on the
property which was the original house which had been erected
there quite some years ago. ‘It was a wooden dwelling with
an iron roof and to it in about 1969 had been added at the
rear two further units. When the Plaiﬁtiffs purchased it the
property was in this particular state so far as construction
was concerned and they used the property as a home to live
in so far as the front unit was concerned and let the two

rear units.

In 1975 Mr Clarke was promoted in his position with the
Railways Department and went to live in Wanganui. From then
antil the earlier part of 1981 the three units were let and
from £he records which were produced it appears that the units

were let at rentals of $50, $40 and $45 per week respectively.

Towards the end of 1980 at a point in time when Mr Clarke
had retired from his employment, a decision was made by he
and his wife to sell the Auckland property as they were then
resident in Wanganui and did not wish to be troubled by being
the owners of a property with three separate tenants which was
situated some hundreds of miles from where they lived.
Accordingly, at Christmas 1930, when Mr Clarke was in Auckland
at a farewell function, he spoke to a friend, Mr Curtin, and-.
asked his advice as to the namé of a 'land agent in the Papatoe¥
toe area who he could engage in relation to the sale of the
property which the Cl;rkes owned, From what Mr Curtin said to
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Mr Clarke it is obvious’that he was recommended to tbe
First Defendant and later on the 2nd February, 1981 Mr
Clarke and his wife kept an appointment with Mr Millar,
who was the Manager of the First Defendant, in relation to

the proposed sale of the Wentworth Street property.

At the meeting with Mr Millar both Mr and Mrs Clarke
were adamant that there was present bu£ the two of them and
Mr Millar and no one else. Mr Clarke in his evidence stated
that after having been ushered into Mr Millar's office he
was informed by Mr Millar that the property had been inspected
and that the Government valuation had been obtained;
while Mr Millar could not locate a copy of the Government
valuation at that time he mentioned the figure was $50,000.
‘ At that point Mr Clarke claimed that he said to Mr Millar
that he was aware the property could be split and sold as
three separate units and that he asked Mr Millar whether he
should dc this particular exercise. Mr Millar replied,
according to Mr Clarke, that the property did not lend itself
to that type of sale and that he, Mr Millar, considered that
the amount of time which would be involved in spliiting the
property into three titles coﬁld be upwards of a period of
three months. Mr Clarke was not quite sure of the length of
time mentionedAby Mr Millar, but felt that he was being
warned that there could be a delay of up to three months.
Mr Clarke went on to say that he was irnformed by Mr Millar
that one of the disadvantages of selling the proverty in
separate units was that it could resqlt irn one unit being sold
with the Clarkes béing stuck with the other two urits. There-
_fore, in Mr Millar's opinion, the property was an ideal’one
to put on the market ;n the basgis of selling one unit as a
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home and the other twe for an income type investment.
According to Mr Clarke he considered Mr Millar to be a
professional and an expert and, knowing nothing about the
Auckland market, he accepted what Mr Millar said as being
correct. Mr Clarke went on to say that he then asked Mr
Millar what price should be asked for the property and that
he was advised a figure of $55,000. Having no knowledge of
Auckland values he, Mr Clarke, suggested to Mr Millar that
possibly a price of $58,000 should be asked so as to allow

margin for negotiation, To that it was said Mr Millar agreed.

During the course of this conversatioh, and at about this
time, Mr Clarke claimed he was asked by Mr Millar what he
intended to do with the proceeds of sale and whether it was
intended to invest in a property in Wanganui. Mr Clarke
replied that he was not interested in investing in Wanganui
as it was a town with a nil growth and that it was intended
to invest the money through the Clarkes' bank or through
their solicitor, depending upon which gave th% better return.

Thereupon, according to Mr Clarke, another person came into

the office and a form authorising the First Defendant to act
as the Plaintiffs' agent was filled in and sigﬁed after there
had been a discussion about the granting of a sole agency as

compared with a multiple listing of the property.

According to Mr Clarke that meeting lasted about haif
an hour and later that day he was somewhat surprised when
a salesman employed by the First Defendant, a Mr Siie, calle@
at the property where the Clarkes were staying with an agreemengw
for sale and purchase and advised that he had an offer to
purchase the property” unconditionally at the asking price of’

, $58,000. There were but two stipulations: the first was that
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the settlement date was not to be until iOth Apfil, 1981
and that vacant possession was required. Mr Clarke claims
that he expressed his surprise and was informed that some-
times things such as this just happened. After having
expressed some concern for the tenants on the basis that
they would probably be replaced with new ones at higher
rents he was informed by Mr Sime that that was not the case,
but that Cu-bro, the proposed purchaser, wished to do some
alterations to the property. The settlement date of 10th
April did not worry the Clarkes because, according to Mr
Clarke, they had no need of the actual money and had indic-
ated at the time the agency form was signed, which incidentally
had granted a sole agency to the First Defendant, that they

would be prepared to leave money in to an approved purchaser,

Accordingly the Clarkes executed the agreement‘for sale
and purchase and shortly afterwards returned £o Wanganui where
Mr Clarke remained until 10th April when he returned to
Papatoetoe to remove certain possessions of his which were
still at the property. On returning there he found that there
were people moving intoc two of the units. In view of what was
to transpire from the cross-examination that may not have been
particularly surprising; it appears that as a result of a
communication from a near neighbour he had been informed that
instead of being let the three units were to be sold. Mr
Clarke was also informed by the neighbour of the prices at
which the new purchaser was seeking to sell the individual

units.

Up to the 10th April, 1981 Mr Clarke was of the view that

the First Defendant wds his agent and acting on behalf of the
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Plaintiffs and it was not until some time after that date
that he learnt that the First Defendant had acted as the
agent of Cu~bro Holdings in respect of the sale by that

company of the three units as individual units.

Mr Clarke was subjected to a searching cross-examination

-which commenced with his familiarity or otherwise with agree-

ments for sale and purchase. It seems to me that Mr Clarke
had been engaged in but few such transactions; certainly it
could not be said that he had been engaged in so many trans-—
actions that he was very familiar with what was entailed in
a conveyancing transaction. To my mind he had merely a
passing acguaintance with property deals. He affirmed that
at no stage of the discussions was he given a separate price
which would relate to a sale of the units on an individual
basis and, in fact, asserted that he was not aware whether
there would be a difference in value were they to be sold

as individual units as opposed to being sold as a total block.

He was pressed as to whether there was any discussion
as to three possible ways of selling the property: namely,
as a home and income unit; as an investment unit br as
separate units. He replied very definitely that there'was
no such discussion, He maintained, without being shaken, that
only two methods of sale were discussed, those being the
first proposition put to Mr Millar by Mr Clarke, namely the
sale as individual units which was advised against by Mr Millar,
and a sale as a home and income unit which had Mr Millar's N
blessing. He re—-affirmed that in relation to the disadvantages

of selling by way of separate units it was Mr Millar's con-

tention that one or two may be sold leaving the Clarkes in

&
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a difficult position with regard to the balance. He
refuted entirely any suggestion that he was in a hurry

to sell and stated quite simply that he had no need of the
money and‘had fully expected the property to take some
months, even a year, to sell. In fact, he stated that he
really had no idea how long it would take, but he certainly

did not expect the property to be sold within one day.

A further suggestion was made to Mr Clarke that he

did not want to lose any income, but to that Mr Clarke

replied very simply that he never referred to that Ffactor

at all as he was aware that he would be in difficulty with
his tenants once they were aware that the property was on
the market and that they would make up their own minds
whether they wished to move or not. He said that in any
event that did not particularly worry him because at that
stage rental properties were scarce and if one tenant moved

out it would not take long to get another.

Mr Clarke was further questioned as to whether or not
he had been informed that there had been a fall off in sales
towards the end c¢f 1280 so far as home units were concerned.
He replied that that was not the case although he accepted
that it was said that over the Christmas period property
sales were somewhat "flat®" which was only to be expected

because of the Christmas period.

In relation to price it was suggested to Mr Clarke
that Mr #illar thought that the property should be marketed{k;
somewhere bhetween the mid $50,000 brécket and the early
$60,000 bracket. That was emphatically refuted by Mr Clarke

who maintained that Mr Millar mentioned but one price only,
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namely $55,000 and that it was at his, Mr Clarke's, suggestion
that the asking price was eventually fixed at $58,000 to allow

room for negotiation.

It was obvious that the cross-examination of Mr Clarke
was directed towards establishing that there was not a situ-
étion of Mr Clarke seeking‘aince and Mr Millar giving advice,
but rather one where there was a generél discussion with
various options being discussed and eventually a consensus
being arrived at. When that proposition was put to Mr Clarke
he answered very simply and plainly that the questions which
he asked were answered by Mr Millag whose opinion was accepted
by Mr Clarke, aﬁd that there was no reason to discuss anything
further. He went on to state that Mr Millar gave his advice

which was accepted by the Clarkes.

There is a further piece of cross—examination which to
my mind is quite illuminating., At page 13 the following
questions and answers appear:

"Do you have any knowledge of how to go about cross

leasing properties as at 1931? Haven't got a clue.

"Did you have any knowledge of the risk factor in-
volved? I don't know what you mean by risk factor.

"Did Mr Millar at meeting on 2 February 1381, at that
meeting did he say to you that cross leasing was
normally carried out by companies or entities that
were experienced in this field? No mention of it.

"Did he say to you thet it would be difficult, or

could be difficult and costly for an individual to

do this? No." )

Plainly it was being suggested that Mr Millar had dis- -
cussed with Mr Clarke the difficulties which could be in-
.volved in selling the property as individual units, which was

~

related to the earlier cross—examination which had been

+
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directed to establishing that there had been a general
discussion between the Clarkes and Mr Millar with the
final decision as to marketing resting on the Clarkes'
shoulders after they had considered all the options which

had been explained to them.

In relation to thevpiéce‘of cross examination which -
I have just referred to I record that i was impressed at
the way in which Mr Clarke gave that portion of his evid-
ence and, indeed, all of his evidence,.but to my mind the
gzg matters which were included in this portion of the cross-

examination were matters which had been put to him for the

first time and had never been put to him by Mr Millar.

In re-examination Mr Clarke explained how he knew
the property could be subdivided into three units; he said
that he had learnt that from a next door neighbour who had
bought the property and added on two units and then sold
" them as separate units, and that during the period he was
living next door to that neighbour he learnt, or understood,
£3 that the same exercise could be engaged in in relation to his

own property.

Mrs Clarke was also called to give evidence and she
génerally suppdfted her husband although, as she was not a
participant in the conversation to any great degree, and as
she had not been as actively engaged in the dispute as her
husband, it was somewhat natural that h=zr memory was not as
clear ‘as that of Mr Clarke. However,,she did recall that
in relation to pricé Mr Millar suggeéted $55,090 with her
‘husband countering with the suggestion of $58,000 althoﬁgh

she was somewhat vague as tc the exact discuscion in relation

&
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to the best method of disposing of Ehe property. She

recalled her husband raising the queétion of selling the
property in three separate units and that that was advised
against by Mr Millar, one of the reasons given by him being
that it could result in two units being sold with one being
left on their hands. sShe ;ecalled a discussion as to their
intentions in relation to the investment of the proceeds; they
replied that they were not going to invest in property in
Wanganui but would invest the proceeds through their Bank

or thrcugh their sdlicitors, and an offer was made to leave

money in on mortgage to an apéroved purchaser, Mrs Clarke
recallad being surprised when the agent, Mr Sime, arrived with
the agreement later that day, and that vacant possession was
being regquested as some alterations had to be done to the

property.

Mrs Clarke was more effective under cross-examination
than she was under examination-in-chief. She categorically
refuted any suggestion that a discussion took place that the

property could be sold as a home and income, or as an investment

or as separate units, She affirmed that there was no suggestion
from her husband or herself that they wished to have a sale A
which would go through without any‘problems, nor was there

any diécussion\ébout losing rent during the period the property
was on the mmarket. When she was asked whether Mr Millar
mentioned problems arising out of cross-leasing, she somewhat
significantly replied that she did not knrnow the term "cross-
lease". She also refuted any suggestion of Mr Millar proposing ‘
that the property be marketed éomewhe;e between the mid $50,000
bracket and the early $60,000 bracket and rz-asserted what she

had earlier said: that it was her husband's suggestion to put
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the property on the market at $58,000 so as to leave room

for negotiation.

In support of the Plaintiffs' claim their solicitor,
Mr Yee, confirmed that which had been disclosed by the
decuments which had been produced: namely that after the date
of the agreement of sale aﬂd purchase between the Clarkes and
Cu~bro Holdings a letter dated 10th February, 1981 from the
First "Defendant advised that the deposit had not been received.
Ile went on to confirm that the deposit which was referred to
in the agreement of 2nd February, 1981 of $2,000 was not, in
fact, accounted for until 20th March, 1981 when a cheque for

$160 was received.

o~

That was in accordance with a letter
written by the First Defendant which bore the date 17th
March, 1981 which showed that a deposit of $2,000 had been

- paid and, after deducting commission of $1,840, the balance
due to the Plaintiffs was $160. Mr Yee also referred to the
documents relating to the plan of subdivision of the proé;rty
which had been prepared by a surveyor who had been engaged

by Cu~bro Holdings Limited. The plan of subdivision was
signed by the surveyor en 10th Februaryv, 1981 and was approved
as to survey on 6th March, 1981 and deposited cn 16th March,
1981. e affir@ed that ail of that had occurred without any

reference to him whatever.

" During the course of Mr Yee's cross-examination counsel
for the Defendants suggested that an employee in Mr Yee's
office, Mrs Ilanna, had had some discussions with Mr Millar
in relation to the deposit in March 1981. Mr Yse was not
able to give any evidence at all in relation to that matter

and in consequence Mr3 Hanna herself was called. In relation

¥
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to this particular transaction she séated that she bhad

never had any discussions with Mr Miilar at all and that

if she hkad had any such discussions she would either have
passed a message on to Mr Yee copcerning the matter or,

if he had not been‘available, she would have recorded the
message and left it on his desk for him to attend to. She
did not wvacillate under cross-examination in any shape or
form and@ adhered very strongly to her evidence in examination-~
in—chief to the effect that she had not in any way been in-

volved in this particular transaction.

-

On behalf of the Defendant Mr Millar was the first to

give evidence. He deposed that he had been involved actively

e "

in real estate matters for 12 years with the Defendant company
and as a%t 1931 had been the Manager at Papatoetoe for seven
years. His role was one of an advisory nature and he was not
engaged in selling properties in competition with his sales-
men. ' However, as the result of the diseussion that he had

had with Mr Curtin towards the end of 1980, Mr Millar in-
spected the Plaintiffs' property and he stated that he was

not very impressed with it, I am certain that that was his
attitude throughout because he’felt that the property was

not one which really could be regarded as compatible with

the neiqhbourhoéd and he observed that the property as a whole
was in a poor sort of cendition with un-mown lawns, un-cut
hedges and looking very much like a commercial development

rather than a home in the Papatoetoe area.

dn the day when the (larkes arrived at his office Mr
Millar maintained that Mr Worsfold was in his, Mr Millar's,

office throughout‘the‘time of the interview, which is in



-y4—

contra-~distinction to that which Mr and Mrs Clarke had deposed.
However, Mr Millar maintained that at the interview Mr Clarke
did raise with him the question of the property being sold

as separate units, but that he remarked that he was not very
impresséd by the units and did not think that they were suit-
able to be marketed in an individual fashion. He went on to
say that he explained that there were three ways of marketing
the property: one was'as separate units, another was as a

home and income and the third form was as an investment.

After sone discusSion Mr Millar stated'that Mr Clarke accepted
that it was a good idea to market the property as a home and
income because "that was the way hewhad usad the property
himself. On beiﬁé told that by Mr Clarke, Mr Millar stated
that hé remarked that he felt the property would be more
suitably marketed as investment units with tenants. He went
on to refer to the fact that Mr Clarke had not disclosed to
him that the property had been so constructed as to be able

to be divided into individual units and that he got the im-
pression that Mr Clarke was wanting to sell as quickly as
possible. In furtherance of his preference #r Millar

stated that he explained that if the propérty was sold as
individual units there were disadvantages in that one uniﬁ

may be sold aﬁd the other twé could hang fire for a period,

or two could be sold with one being left on the vendors’ hands.
In addition there was always the risk of losing tenants with
no guarantee that units could be sold one after the other.

e maintained that he explained to the Clarkes that the market
at that time in Papatoetoe was "a 1iétle flat® and that when
it came to the discussion as to price the rance was between

the mid $50,000 bracket and the low $60,000 bracket with Mr
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Millar's preference being that the property should be
marketed at under $60,000. As a result of that observation
Mr Millar maintained that Mr Clarke then asked whether a
figure of $58,000 or $59,000 would be appropriate and that

he, Mr Millar, agreed that $58,000 would be a reasonable
price at which to market the property with Mr Clarke saying
that he would be happy to receive $55,000 and that the differ-

ence would give him room to negotiate.

According to Mr Millar he then went on to explain the

various ways the broperty could be listed, such as multiple
listing or a general or sole agency and eventually a sole

agency was agreed to.

-~ -

In furtherance of his evidence in relation to the dis-
cussion as to price Mr Millar referred to a document which
- was available to the sales staff which indicated that a
firm price should not be discussed with a vendor, but that

a price range should be selected. He maintained that he

followed the pattern which was referred to in that document.
He also made reference to certain information which had become
available through the Multiple Listing Bureau and for the
guarter to the end of December, 1981 according to that Bureau
the average time that a house/unit remained on the market for
sale was 128 days. There was other information produced

from the Bureau, but it related to other periods and included
information which would not have been available tc Mr Millar

at the time of his discussion with the Clarkes.

s

I simply observe that multiple listing was not the
method which was to be used in relation to the sale of this

~
property and certainly not at the time of the discussions.
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A sole agency was given so that the results of listing
through the Multiple Listing Bureau are not very helpful
when one has to consider a possible sale through a sole

agency agreement.

[y

In any event, according to the records of the First
Defendant as produced by Mr Millar, the i980 year showed
that in January 19 properties were sold through the First

Defendant's agency with the sales greatly increasing

through the year until they reached a peak in September

and October, someﬁhat naturally dropping off in November
’and December. However, as at the gnd of January, 1981 the
sales for thaﬁhparticular month were 19 which is precisely
the same as the numbéf of sales which had occurred in
January, 1980. That information would have been availablek
to Mr Millar so that at that time, despite what had happened
in November and December, there could be a reasonable

anticipation that the pattern of the previous year would be

repeated and history now records that it was, in fact,

repeated but to a higher degree' than in 1980.

In relation to the re-sales of the properties after
the sale had been effectad to Cu-bro Holdings Ltd, Mr Millar
indizataed tha*t he was guite surprised that the sales had
been arranged and it seemed to me that his main surprise
resulted from the fact that the first agreement arrived on
his table without the unit having been listed in the First
Defendant's records. The same occurred with the second unig

and it would appear that only the third unit was listed for

sale. Mr Millar repeated that his surprise was related to

the fact that he consdidered the units were unappealing and
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he thought that the price was too high. However, by

the end of February he was quite well aware that all three
units had been sold and was aware that no deposit had been
paid to the Clarkes. Ile acknowledged that he did write to
the Clarkes' solicitors on 10th February, 1981 advising of
that fact. He maintained, however, that he did speak to

Mrs Hanna, who was employed by the Plaintiffs' solicitors,
on the guestion of the deposit and arranged with her that he

would obtain Cu-bro's authority to forward the deposit from

monies he was holding in respect of a deposit paid on one of

the units.

During cross—examination Mr Millar was at pains to explain
that he had not been told by Mr Clarke that the units were
subdivisible type properties and that they had’been‘built in
that way deliberately. That seemed to him to be part of the
reason why Mr Millar felt that it would be better to sell the
units as an investment proposition. Even when the first unit

was sold by Cu~bro Mr Millar contended that as it was a

conditional sale so far as he was concerned it was one which
may or may not finally eventuate and at that time, in any event,
there was no indication from Cu-bro Holdings Ltd that they were
going to market the balance of the units individually. He had
to concede, however, that from the time of receipt of the first
agreement in relation to the on-sale by Cu-bro Holdings Ltd he
was aware that a subdivision was possible. Despite the fact
that the agreement disclosed a price of $30,000 for the unit

in qguestion, Mr Millar's view was that a possible "proper"” .

price.would have heen nearer $25,000.

When cross—examined as to the position when all three

~
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units had been eventually on sold at a total price of
$92,000, Mr Millar had to agree that with hindsight the
advice he had given on the cross-leasing and in relation to
the sale pfice was wrong. At page 44 that very question was
asked and the word "advice" was used in the question. Fof
the sake of clarity I quote a short passage from the evidence:

"Well before that deposit had been paid or credited

to Mr Clarke you knew precisely what the on sale

situation was, that the properties had been on sold
at a price of $92,000? Yes, I would have.

o

"And therefore you must surely have known with that
hindsight that the advice you had given on cross-
leasing and the sale price was wrong? You say with
hindsight, I would have to say yes."

He was then asked whether he had done anything at that
time to acquaint the Clarkes or their solicitors with what
had transpired and he acknowledged that he had not ‘and that
it had never entered his mind that he ought to so communicate
with the Clarkes.. However, he went on to repeat his earlier

evidence that towards the end of February or early March he

had been in touch with Mrs Hanna in relation to the non-payment

of the deposit and if that was so it is rather strange that
at that time be did not communicate to Mrs Hanna the fact
that there had been a sale of one or more of the units,
varticularly ﬁhen they had been made through the agency of

the First Defenrndant's office at Papatoetoe.

Finally under cross-examination Mr Millar repeated that
when the yeneral discussion took place in relation to the
marketing of the property he was not giving advice or even o ¥

making a recommendation; he was merely airing his views and

it became quite apparent once more that his view was that the

property was one which would have but limitéd appeal.
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Mr Worsfold also gave evidence and‘he maintained that
he was in Mr Millar's room throughout the interview and he
tended to give evidence to support Mr Millar. However, when
it came to a question of price, while repeating that a range
of prices was discussed, he emphasized that the price was to
be in the mid to late $50,000's and not $60,000 because that
was another price bracket, stating that $59,500 is acceptablé
to some perscons but $60,000 introduces a totally different
factor. Ie also referred to the fact that the Plaintiffs
wanted to sell the;property with as little "fuss" as possible
and according to him when the sale of the property as
individual units was discussed, fiéures of from $15,000 to
$17,000 for each of the units was his memory of that dise-
cussion. He could not remember there ever having been dis-
cussed a figure of $55,000 which, of course, does not accord
even with the evidence of Mr Millar. When asked if he could
remember what the Clarkes were going to do with the proceeds
of the sale he replied that hé had a feeling‘that they were
going to buy another property in Wanganui. That was despite
the fact that he had taken the ﬁarticulars in relation to
the sale from the Clarkes and the authority form, in his
own handwriting, records that finance was available for an
approved purchaser. Quite frankly I have grave doubts as
to whether Mr Worsfold was in the room at all except in a
limited way as deposed to by the Clarkes. Even assuming
that he was, his evidence is very much at variance with the

other persons in the room and his recollection was very

faulty. OQuite frankly I am not prepéred to place any reliance

upon his avidence in relation to the crucial matters at all.

-

The. last witness was Mr Sime who was, of course, responsible
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for the original sale of the property to Cu~bro Holdings

Ltd and for the on going sales of the three units. He

agreed tﬁat when he did arrive to see the Clarkes with the
agreement they were surprised that ah agreement had come to
hand so quickly ana he acknowledged that he had cormunicated
with Cu-bro Holdings Ltd immediately upon seeing the property
as he felt it was a type of property in which they would bhe

interested; of course, that proved to be the case.

-

In relation to the on going sales‘Mr Sime ihdicated that
the purchaser of the first unit, Mr Hayes, was a client who
had come in off the street and that after showing him a
number of pro?érties he eventually showed him these particular
units at a time when: according to Mr Sime, he did not know
whether Cu~bro would agree to sell. It was only after Mr
Hayes had indicated ver& strongly that he wished to buy one
of the units that eventually Mi Sime arranged the sale. When
he did so, however, he had to acknowledge that Cu-bro had
obviously already, before he arranged that sale, given
instructions to the surveyor to prepare the plan of sub-
division because the date appended to the plan, as already
mentioned, was 10th February 1981, and the date of the agree-

ment was one day before, namely 9th February, 1981.

Subsequently, of course, Mr Sime arranged the other two
sales and he knew that there had been no deposit paid to the
Plaintiffs. That, I consider, is a fair inference from his
evidence at page 58 because he certainly knew at the time oﬁ
the séle to Cu-bro Holdings that no erosit had been paid ané‘ ¥
he ackﬁowledged that it was probably he, himself, who obtained
tﬁe authority from Cu~bro to appropriate money from one of

the on going sale deposits towards the deposit on this paxticulax
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property. He saw no need, accordiné to him, to reveal

the situation to Mr and Mrs Clarke and quite frankly he did
not seem to know to whom he or his firm owed the primary
duty in this matter as at the beginning of March and before

the deposit was paid.

Valuers gave evidence for both parties. By reason of
the view I have come to in this matter it is unnecessary
for me to traverse that evidence, but the reports furnished
by the two valuers serve to illustrate that there can be

differing values placed on this property depending upon

"the manner in which it is decided that it should be marketed.

Even so, there “was some disparity getween the valuationé
with one valuer og a home unit approach adopting a gross
realisation‘figure of $92,500, and after deducting various
expanses and allowances he arrived at a figure of approx-
imately $71,000. On the same basis the Defendant's valuer
arrived at a figure of approximately $63,000. This is quite
a remarkable difference having regard to the values being
dealt with., BIven so, the Valua;ion served to highlight the

fact that on whatever basis it was adopted the property as

at February 1981 was worth more than $58,000.

On many cif the essential points there is no great
divergence in the evidence of Mr and Mrs Clarke on the
one hand and Mr Millar on the other. Where the real diff-
erence lies in many respects is the emphasis to be placed
upon what was said ac the meeting on 2nd February 1981. It
is plain from the evidence that the Clarkes had been away »
from Avckland for scme ccnsiderable %ime‘and I am satisfied
they were not familiay with Auckland conditions, partic-

ularly the market ftrends in the propertyv field, nor were
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they aware of the best method of disposing of this partic-
ular property in its Papatoctoe location. I am therefore
satisfied that they went to the First Defendant for the
purpose of getting advice as to the best method to be em-
ployed in the marketing of the ?roperty for sale and to get
advice as to the price which should be put upon the property.

I accept that the Clarkes were in no hurry to sell as they

were getting an income from the property and did not require
the money for investment in another property for their own
occupation; it was their intention to subsequently invest

i@} the money through their solicitér which, in fact, has happened.
’I am satisfied also that Mr Millar understood precisely what
the Clarkes wefe asking of him, namely that they were seeking

his advice as a land agent in Papatoetoe as to how the

property should be marketed and at what price. I am certain
that Mr Millar realised precisely what he was doing and

that his attitude was coloured to some degree by the un-
favourable impression which the property had made upon him
as a result of his two inspections. One would have thought

that a land agent of the experience of this man, once he

had been acsked whether or not the property could be sold as
separate units, would have at least checked the situation
with the local authority - which he did not do; and that he
would have suggastecd that the market could be tested for a
period in that fashicn and if the result of that test was
unsatisfactory, then have considered another method of

‘marketing.

Plainly, and as is accepted by the First Defendant, it
had a duty of care in giving advice to the Plaintiffs and
had a duty of zare invits conduct in rglation to the sub-

sequent‘éale of the property. That is accepted by the First
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Defendant as was acknowledged by Mr Akel during his
submissions. To my mind the First Defendant has not
discharged that duty which it owed to the Clarkes, firstly
in relation to the advice which was given and secondly in
relation to its conduct. Consequent upon it becoming aware
of the re-sale of the units it ought to have acquainted

the Plaintiffs with the fact that the property had been sold
in three units and, in fact, I am of the view that the

matter having been raised by the Plaintiffs at the initial

interview, in the éircumstances of this case the First
Defendant ought to have advised the Plaintiffs of what had
occurred after the sale of the first unit. Certainly when
no deposit had been paid it ought to have advised the
Plaintiffs at the end of February when the sale of the third
unit had occurred that all three had been sold. The reason

for this will become apparent shortly.

'So far as the evidence is concerned I accept the

evidence of Mr and Mrs Clarke, particularly that of Mr Clarke

who I found to be a person who gave his evidence in a very
rzliable manner, that it was because of the advice given by

Mr Millar to them that the property was put on the market in
t+he manner in’which it was and at the price of $583,000. I

anm satisfied fﬂat Mr Millar's advice was that the property
would reach $55,000 and that he accepted Mr Clarke's suggestion
that the property be put on the market at $58,000 to givé room
to negotiate. I reject Mr Millar's evidence insofar as it
relates to a suggested price in the mid $50,000 bracket to -
the low $60,000 bracket. On tﬁe cruc¢ial matters of evidence
where there is a conflict between Mr and Mrs Clarke on the

h g

one hand and Mr Millar on the other I prefer the evidence
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that in late February or early March 1981 he rang Mrs

Hanna in relation to the deposit.

On 10th February 1981 which, incidentally, was the
day after the sale of the first unit to Mr Hayes, the
letter was written by Mr Millar to the Plaintiffs' sol-
icitors advising that the aeposit had not been paid. On
the same date Mr Millar wrote a letter to Cu-bro's sol-
icitors concerning the sale of the unit to Mr Hayes in
which it referred to the fact that the First Defendant had
received a deposit of $3,000.in relation to that sale.

One wonders why at that time Mr Millar did hot acquaint the
Clarkes’ solici%or§ with the whole situation. There is no

record of any letter having been written in relation to the

deposit bektween 10th February, 1981 and 17th March, 1981

when the letter was written forwarding the amount of the depcsit.

I am satisfied that there was absolutely no communication
between the First Defendant and the Plaintiffs' advisers in

rélation to the deposit other than for those two letters.

There is no doubt in my miﬁd that until the deposit had
been paid the First Defendant was still acting as the
Plaintiffs' agent and, indeed, it seems to have regarded
itself as acting in that capacity because it obtained Cu-bxro's
authority in writing to appropriate theymoney for the deposit
from the moneys which it had received from Mr Hayes as a
depoéit on the sale of the first unit. It then accounted for

that deposit, retaining the amount of its commission.

The law is clear that when the deposit is not paid it

affords the vendor an opportunity to cancel the sale without

-~

notice. This is made plain from the decision of the High
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Court in Brien v. Dwyer (1978) 141 CLR 378. During the

course of his judgment at page 393 Gibbs, J., in discussing

the decision in Alarm Facilities Pty Ltd v. Jackson Construc-

tions Pty Ltd (1975)2 N.S.W. L.R. 22, had this to say:

"I respectfully agree with the alternative view
of Goulding, J. that the character and importance
of the deposit indicated that the clause requiring
the payment of a deposit is a fundamental term the
failure to perform which goes to the root of the
contract and entitles the vendor to renounce with-
out further performance. A similar view was ex-
pressed by Wocdhouse, J. in Watson v. Healy Lands
Ltd (1965) W.Z.L.R. 511.°¢

There are numerous statements to the same effect and there

is no necessity to restate them.

o~

Had the First Défendant, at the end of Febrﬁary 1981,
acguainted the Plaintiffs, as it ought to have done, with
the fact that the deposit had not been paid by Cu-bro
Holdings Ltd, and had it informed them that in fact the three
units had been sold individually, it would then have been open
to the Plaintiffs, without further ado, to have cancelled
the contract with Cu~bro Holdings and to have obtained the
benefit of enfering into agreements with each of the

purchasers who had in fact purchased from Cu-bro.

Thus, in my view, the First Defendant has failed in its
duty to the Plaintiffs in two respects: firstly it failed
in the duty of care which it owed to them in giving them the
advice in relation to the manner in which the property should

be marketed; secondly it failed in its duty to the Plaintiffs

to advise of the non-payment of the deposit after 10th February °

1981 and to inform them of the three sales when they had in
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fact occurred and at which point the deposit still had not
been paid. There was a further lapse of 17 days from the
date of the execution of the last agreement in respect of
the third unit before the letter was sent forwarding the

deposit and yet nothing was done in the meantime.

Accordingly I am of the view that the Pirst Defendant

is liable to the Plaintiffs in damages by reason of its

‘failure to conduct itself in the manner in which it ought

to have done. However, I entirely acquit the First

Defendant and Mr Millar from having acted fraudulently in

~the circumstances. That they have been negligent goes without

saying, but thérewis no evidence which justifies a finding
that either has been guilty of fraud, nor is there sufficient
evidence available which would in any way entitle a Court

to find that Mr Sime had in any way acted in a fraudulent
manner, If Mr Sime's evidence is taken at face value then

he is an extremely ignorant land salesman and the sooner he
finds out to whom he owes his duty as a salesman at any

particular time, the better off he will be. The same comment

can be made in respect of Mr Millar.

While this action has been brought against Mr Millar,
to my mind he was acting but as a servant or agent of the.
First Defendant and I do not think that he persconally should
be liable for any damages., There is no cross notice as
between the First and Second Defendants, but 1f the First
Defendant fails to meet the damages which I am about to award
then £he Plaintiffs could have recourse as agszinst Mr Millar:

Accordingly I consider that the proper situation with regard

to him is to reserve any question as to liability in respect

~
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In relation to damages I am of the view that they
are fixed at the total value of the resale of the three
units. Had the Plaintiff been placed in a position whare
they could have obtained the benefit of those three contracts
then they would have received a gross figure of $92,000 and
that I consider to be the, basis on which damages should be
calculated. They have already received $58,000 leaving a
difference of $34,000, but then they would have been liable
to ha;e paid the First Defendant's commission on those three

sales which amounts to $3060. The balance is $30,940 and

there will be judgment for the Plaintiffs in that sum as

‘against the First Defendant with costs according to scale

and with disbursements and witnesses' expenses to be fixed
by the Registrar. I certify for a second day and allow

the sum of $150 to cover all aspects of discovery.
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