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JUDGMENT OF SINCLAIR, J. 

These proceedings involved a nwuber of applications in 

relation to a caveat issued by the Fifth Defendant against a 

piece of land register-=d in the name of the First Defendants. 

At the commencement of the hearing Mr Crew, acting for 

the First and S~co11d Defendants, informed the Court that while 

the First Defendants were named as the registered proprietors 

of the land and were not on the title, they acknowledged that 

they had entered into an agreement with the Third Defendant 

to sell to it or its nominee, and on being advised that the 

Plaintiff had been nominated the First Defendants considered 

themselves.bound to transfer the property in accordance with 

the nomination. The Second Defendants were joined as solicitors 

for the First Defendants as they had received the moneys paid 

over by the Plaintiff on settlement and because of an injunction 

which I had granted on the 17th August, 1984. 

As there was no objection from other counsel Mr Crew was 

given leave to withdraw, he indicating that the clients he 

:i:e:;:,resented would abide by any order of the Court. 

I record that in relation to this action on the 17th 

August, 1984 just after mid-day I made, on an application 
{, 

submitted to me verbally by Mr Sorrell,. an interim o-cder '..:hat 
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ctll moneys paid by or on behalf of the Plaintiff in respect 

of the land in quest.ion paid over on the 16th August, 1984 

to the Second Defendant on behalf of the First Defendants 

or to the Fourth Defendants on behalf.of the Third Defendant 

was not to be dispersed or dealt with in any way except by 

leave of the Court. Save for some of those moneys which 

found their way into the hands of the Second Defendants, the 

moneys paid over on behalf of the Plaintiff remain intact 

a.nd I will refer to the money which was expended by the 

Second Defendants following settlement and from the proceeds 

of settlement later in this judgement. 

Before the Court at this particular hearing was a 

notice of motion to remove the caveat lodged by the 5th 

i Defendant, being caveat No. 5320141 and registered against all 

that parcel of land containing 354 square metres more or less 

being Lot 1 on Deposited Plan No. 60421 and being all of the 

land comprised and described in Certificate of Title Volume 

35C Folio 616, North Auckland Registry. 

This part.icular caveat was lodged on behalf of the Fifth 

Defendant on the :!.nth August, 1984 at a time when solicitors 

representing ~he Plaintitf were in the process of settling a 

purchase of the land ref0rred to in the caveat w.i,th the Second 

Defendants and after the ~heques due in settlement had been 

handed over it was asr.ertained that the caveat had been 

lodged whlch prevented -!:he registration of the transfer to 

the Plaintlf:i. 

•rhe above motion ·::er removal of the caveat was filed by 

or on behaJ.f of the Plaintiff and it \ias conceded that that 

particular applicati~n could not succeed as at the time the 
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Plaintiff was not in a position to avail itself of the 

statutory right contained in the Land 'J~ransfer Act 1952 to 

apply for a removal of the offending caveat. However, the 

second Defendants on behalf of the First Defendant had also 

filed a similar motion and that motion, of course, could 

proceed and without objection from the parties Mr Sorrell 

appeared in support of that motion. However, at the same 

time, because of the presentation of the transfer from the 

Third Defendant to the Plaintiff for registration, notice 

had been given by the District Land Registrar to the Fifth 

Defendant pursuant to S. 145 of the Land Transfer Act 1952 

advising that unless an order of this Court was made that 

the caveat should not lape2 the caveat would, in accordance 

with the provisions in this statute, lapse. In consequence 

of that notice the Fifth Defendant had filed a motion for 

an order that the said caveat do not lapse and thus there 

were the two motion.s before the Court. 

So ·far as the onus of proof in respect of motions was 

concerned, it seemed to me that in the circumstances of this 

particular matter what the Court was 1:e~uir.ed to consider was 

whether the caveator had an arguable case. If there was no 

basis for the caveat at all then, of c01.~rs8, the caveator could 

not hope to succeed in retaining the benef:i.tB a£ it. Such a 

course seems to me to be in accord with the decision of the 

Court of Appeal in N.Z. Limousin Cattle Breeders Society Inc. v. 

Robertson (1984)1 N.Z.L.R. 41. At page 43 tlIB following 

appears: 

"It is often said that extension of the caveat 
will be refused only where it is plain tnat the 
caveator has no prospect of supporting the 
interest claimed. We would prefer to S:ly that 
the onus is on the caveator to show an arguable 
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"case: cf Plimmer Bros v. St Maur, Re Caveat 
No 2538 (1906) 26 NZLR 294, 296 (a case under 
what is nows 143 of the Land Transfer Act 1952); 
and see Catchpole v Burke {1974)1 NZLR 620. An 
order that the caveat do not lapse is like an 
interlocutory order to preserve property - some 
arguable case needs to be shown to clog the 
title of another." 

Where a caveator seeks to obtain an order that the 

caveat do not. lapse it seems to me that the above quotation 

is particularly appl~cable to such an application. As already 

mentioned, the Fifth Defendant has before the Court just such 

an application and the above test needs to be applied in any 

event with regard to a consideration of that particular 

application. 

There are other decisions of both this Court and the 

Court of Appeal to the same effect as the above decision just 

referred to and there is no necessity for me in the circum­

stances to refer to the~. However, to consider this matter 

it is necessary to go into the facts, in my view, in some 

little depth. 

From an affidavit filed on behalf of the Plaintiff and 

sworn by a legal executive I<enneth Slaney, it appears that 

his employers, Messrs Wright & Co., were instructed by a 

firm of Wellington solicitors to attend to the settlement of 

a pu:cchase of the piece of land earlier referred to in this 

judgment and which·is known as 71 Symonds Street, Auckland, 

the transaction being between the First Defendants who were 

then the registered proprietors of the land and the Plaintiffs. 

At that particular time the First Defendants had by an 

agreement dated 18th July, 1984 agreed to sell the property 
(· 

to Hayes-Stewart Brokers Ltd. and/or their nominee fer the 
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sum of $225,000 with a settlement date on the 13th August, 

1984. The sale was expressed to be a conditional one, the 

condition being expressed in the following terms: 

"This agreement and completion thereof is conditional 
upon the contemporaneous settlement of the vendor's 
purchase of a property situated at 6 Whittaker Place, 
Auckland contained in CT 72/177." 

Mr Slaney's affidavit disclosed that by an un-dated 

nomination made between Hayes-Stewart Brokers Ltd and the 

Plaintiff, the Plaintiff was appointed the nominee to 

complete the purchase of the property in question. The 

nomination, while un-datcd, has been stamped by the Inland 

Revenue Departme:,t with a notation that the transfer had 

been stamped with date on the 16th August 1984 and it would 

appear to be either that day or the day before on which the 

nomination was executed. 

Because of the- type of transaction in which he was in­

volved, _Mr Slaney was instructed to settle at the Land 

Transfer Office and he had to settle both with the Second 

Defendants·and with the Fourth Defendants by paying over 

cheques to them on behalf of their respective clients. 

As earlier related, shortly after settlement had been effected 

it was ascertained that a caveat had been lodged by the Fifth 

Defendant and the interest claimed by the l)'ifth Defendant was 

described as follows: 

"As beneficiary pursuant to a constructive trust 
by virtue of a certain constructive trust from 
Hayes-Stewart Brokers Ltd at Auckland, the purchaser 
of the said land pursuant to a certain agreement for 
sale and purchase from the vendor thereunder and 
registered proprietors Malcolm David Hardie of 
Auckland, Registered Valuer, and Meryl Marjorie 
Shalders of Auckland, married woman." 
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Mr Fenwick, a partner in the firm of Messrs Wright & Co. 

also made an affidavit and in the course of that he related 

a communication he had had with the Second Defendants after 

the making of the injunction in which he was informed that 

the purchase moneys which the Second Defendants had received 

had been expended. It now transpires that not all the money 

was expended but that certain of it was used to purchase the 

property referred to in the above agreement for sale and 

purchase at 6 Whittaker Place, Auckland, that purchase having 

been settled at about 3 p.m. on the same day and prior, of 

course, to the injunction being made. The balance of the 

settlement moneys is still held by the Second Defendants. 

An affidavit was filed also by Mrs. C. Blackwell, a 

partner in the Fourth Defendants, who at the time of this 

transaction was acting for one Axel Henriksen. In the course 

of his affidavit Mr Blackwell disclosed that he had received 

instructions from Mr Henriksen that as between Hayes-Stewart 

Brokers Ltd and himself an agreement had heen reached whereby 

Mr Henriksen was able to deal with that agreement and be 

entitled to such benefit as could be obtainea. from it. 

According to Mr Blackwell at that tjme Mr Henriksen, so far 

as he was aware, was neither a member nor an officer of 

Hayes-Stewart Brokers Ltd, but was able to C!Ouduct neget­

iations for the appointment of a nominee to the interests of 

Hayes-Stewart Brokers Ltd under the a~-reement. 

One of the parties with whom negotiations were entered 

into for the purposes of taking up tlie nomi:-:1ation was the 

Fifth Defendant, but early in his affidavit M~ Blackwell makes 

~ 
it plain that from his point of view there was never a 
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concluded contract in favour of Mr Chambers and that that 

situation was brought about by there having been a failure 

to reach agreement as to the reward which Henriksen was 

to receive in return for securing the Fifth Defendant, Mr 

Chambers, as the nominee in relation to the contract. 

The affidavit records that on the 7th August, 1984 solicitors 

acting for Mr Chambers forwarded to his firm an application 

form of agreement which provided in general that Mr Henriksen 

would procure the nomination of Horizon Equities Lt.d as 

nominee, that being a shelf company which later would trans­

fer the property to a new company to be incorporated by Mr 

Chambers to be called Tower Projects Ltd and in which Mr 

Chambers would have all the shares save one and that one 

share would be vested in Mr Henriksen. Under that draft 

agreement Mr Chambers was to have the option of purchasing 

that one share on.the development of the property for the 

lesser ~f $120,000·or 20% of the net profit that the 

company• made onthe development. 

suitable for Henriksen. 

That proposal was not 

Under cover of a letter dated 13th Aug~st, 1934 Mr 

Chambers I solicitors forwarded to M.r Elacl~well a sacond set 

of documents: the principal change wa:=; thnt Mr Chambers 

was to buy the one share upon demand, but suet. demand was 

not to be made before the expiry of 18 months. Later in 

the day on the 13th August, 1984 Mr Hi::!nrikson had a number 

of telephone conversations with Mr Chambers, the latter being 

at that time in Te Kuiti. At the conclusion of Mr Hcnriksen's 

conversation Mr Blackwell deposes to the fact he i.;poke with 

Mr Chambers who confirmed that he was prepared to vary the 
;. 

agreement whereby Mr Henriksen v:as to receive $30,000 on 

settlement with the balance of his entitlement to be the 
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lesser of $120,000 or 18% of the net profit less in each case 

the $30,000. 

In consequence of that Mr Blackwell had a number of 

conversations with Mr Galloway who was acting as Mr Chambers' 

legal adviser and some difficulty was being experienced in 

arriving at a formula whereby the net profit could be cal­

culated. Mr Blackwell states that he did agree that the 

purchase price of $225,000 would be a deduction and later that 

the $30,000 to be paid on settlement to Mr Henriksen should 

also be a deduction and that was agreed to. 

As a res•.11 t of these telephorie conversa tio:ns Mr Blackwell 

amended Mr Galloway's second draft and had it signed by Mr 

Henriksen and sent it to Mr Galloway on the afternoon of the 

14th August, 1984. Mr Blackwell contends that shortly after 

that occurrence he had a telephone conversation with Mr 

Galloway in which it was claimed that Mr Chambers was re­

quiring a further deduction in calculating the net profit, 

namely that there should be taken into account interest on the 

above figures of $30,000 and $225,000. Mr Blackwell states 

that he commented that the new stipulation could very well be 

the last straw. According to Mr Blackwell Mr Galloway replied 

th:'lt he would not in any event want to use Mr Blackwell's 

do~u!11ents, but would prepare new documents himself. 

For his part Mr Blackwell says that he made it quite 

clear·that it seemed to him that it would be unlikely that 

Mr Henriksen would accept the interest proposal. On the foll­

owing day, the 15th August, 1984 Mr Blackwell states that Mr 

Henriksen confirmed that he was not prepared to further 

negotiate with Mr Cha.mbers, whereupon Mr Blackwell tel er;i.honed 
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Mr Galloway and enquired whether the latter had found the 

documents forwarded by Mr Blackwell the previous day to be 

acceptable. According to Mr Blackwell the reply he received 

was that Mr Galloway wished to prepare new documents making 

changes in connection with the definition of the net cost of 

the development by providing for additional items to be 

deducted, one being the interest on the $30,000 and the 

$225,000. 

Paragraph 8 of Mr BlaGkwell's affidavit goes on to state that 

Mr Galloway commented that he could not "operate by remote con·­

trol with his client" and that he required to see Mr Chambers 

and would c.o so the following day. Mr Blackwell states that he 

then informed Mr Galloway that his client was not prepared 

to continue treating with Mr Chambers and that any offer that 

might then be on foot was withdrawn and any counter offer 

would be rejected. From Mr Blackwell's point of view that was 

the end of the dealing and the following day the settlement 

took place with the Plaintiff. 

Mr Chambers in reply stated that he first became interested 

in the property after having had a discussion with Mr R. Hunter. 

di!'."ector of Civil and Civic N.Z. Ltd on the 13th July, 1984. 

Mr Chambers stated that Mr Hunter had told him that Mr Henriksen 

claimed that he was authorised to on-sell the land in question 

on behalf of Hayes-Stewart Brokers Ltd. Mr Hunter. was then 

instructed. to m.:ike Mr Henriksen an offer being the lesser of 

$120,000 or 20% of the net profit from the development of the 

land in return for Mr !Ienriksen's agreement to nominate Mr 

Chambers or a company to be formed by him as purchaser of the 

land. According to Mr Chambers he was on the 1st August, 1984 
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informed by Mr Hunter that Mr Henriksen had accepted the 

offer in principle. 

Mr Chambers deposes to the fact that after discussion 

with Mr Galloway and one of Mr Galloway's partners, Mr 

Gunson who specialises in taxation law, a draft agreement 

was produced on 9th August, 1984. Mr Chambers acknowledged 

that the form of the agreement was somewhat involved and he 

related that the initial nomination would be taken in the 

name of Horizon Equities Ltd which would later transfer the 

property to a new company, Tower Projects Ltd, and that Mr 

Henriksen would have a single share in the latter company. 

As a result of a communication from Mr Hunter which 

indicated that Mr Henriksen may have been going to deal with 

another party, Mr Chambers states that he rang Mr Henriksen 

and that the matter was sorted out between them, particularly 

in relation to the fact that there had been no time limit 

fixed within which the property was to be sold or developed. 

Mr Chambers says that he made certain alterations to the 

agreement, han;:ling those to Mr Hunter on the 11th August, 

1984 when he. called at Mr Chambers' property at Te Kuiti 

and that th9 dQcurn.ent.s were then to be delivered to Mr Galloway 

on the Monc!ay morr1i:-1g. 

On the 13th August, 1984 Hr Chambers states that Mr 

Henriksen rang and i'lsked for an immediate payment of $30,000 

in addition ~o whe.t l:.2.d e..lready been agreed. He states that 

he refused, h:.1t later spoke to· Mr Henriksen and suggested a 

counter offer of an ir:uqediate payment of $30,000 but reducing 

the later pa~nent for his share in Tower Projects Ltd to the 

lesser of $90,000 or 15% of net profit on the development. 
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Later that afternoon Mr Chambers states that Mr Henriksen 

rang again stating ~hat he was calling from his solicitors 

office and asking for a modification which would result in 

the payment of $30,000 immediately and the lesser of 

$90,000 or 20% of net profit on development. After some 

negotiations it was stated that a percentage figure of 18% 

in respect of the 20% was agreed to and that Mr Henriksen 

agreed to accept the $30,000 in 30 days time. ~l\ccording to 

Mr Chambers, to ensure that matters were properly recorded 

he repeated the agreement which had been reached with Mr 

Henriksen. His affidavit in paragraph 9 reads as follows: 

"I then repE!ated the agreement we had reached 
to Henriksen as follows:-

"Henriksen would receive $30,000 cash within one 
month and the lesser of $90,000 or 18% of the nett 
profit on development c::i.lculated in accordance with 
the formula stipulated in the draft agreement. 
Henriksen confirmed that this was the agreement and 
that we had a deal. I was insistent about estab­
lishing the exact terms of the agreement and that 
it was binding on both of us due to Henriksen's 
increasing demands and to its on-again, off-again 
history over'the past few days. He then asked me 
if I would like to speak to his solicitor. I 
understood by this that Henriksen wanted to make 
sure that the deal was binding on both of us and 
I readily agreed to speak to his solicitor. The 
solicitor took the phone and I introduced myself. 
The solicitor said that 'as I understand it the 
Agreement is that Axel Henriksen will receive 
$30,000 cash within one month of settlement of the 
purchase and he will receive the lesser of $90,000 
or 18% of the nett profit on development calculated in 
accordance with the draft Agreement.' We agreed that 
otherwise th~ terms of the agreement were to be as 

in the draft.Agreement. I confirmed that this was the 
agreement and asked if we had a definite deal. The 
solicitor confirmed that 'we have a deal' whereupon 
I asked to whom I was speaking. He said 'my name is 
Blackwell. ~ II . 

It is to be noted that in that purported agreement there 

was a reference to the net profit being calculated in accordance: 
. {, 

with the formula stipulated in the draft agreement. Thc?.t 
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conversation was on the afternoon of the 13th August, 1984 

at a time when the second draft agreement had been forwarded 

•by Mr Galloway to Mr Blackwell and it is not clear from what 

Mr Chambers says as to whether the reference to the draft 

agreement was the first one which he had seen or the second one 

prepared by Mr Galloway which I infer from all the evidence 

he had not, at that time, seen as he had been in Te Kuiti all 

the time. However, so far as Mr Henriksen was concerned I 

think it reasonable to infer that he was directing his mind 

to the second draft agreement. 

Mr Chambers stated that having had the above telephone 

conversation he spoke to Mr Galloway telling him he had reached 

agreement with Mr Henriksen a.nd that the $30,000 was to be 

, included as part of the cost of the project before any net 

profit was calculated. Mr Chambers stated that he thought 

that ~Ir Henriksen_ understood that, but suggested that Mr 

Galloway ring to confirm that that was Mr Henriksen's under­

standing. The following day on the 14th August, 1984 Mr 

Chambers.stated that he again spoke to Mr Henriksen by tele­

phone and wanted to be sure that the $30,COO to be paid to 

Mr Henriksen and interest thereon wot1ld be tre3.ted as a 

cost against the development because, if not, then Mr Henriksen 

would in effect get 18% of the $30,000. It is to be noted that 

interest on the $30,000 was raised for the first occasion. 

According to Mr Chambers Mr Henriksen stated that although he 

had not thought the matter out, he agreed that the con:ect way 

of dealing with the $30,000 w~s to treat it ea a development 

cost. 

The following day Mr Chambers ii"tates that he came to 

Auckland and saw Mr Galloway in the afternoon and was informed 
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that Mr Henriksen's solicitors had purported to withdraw 

from the agreement at about 11.45 a.m. on that day. Mr 

'. Chambers states that he was furious, stating that Mr 

Henriksen could not withdraw as the final agreement had 

been reached on the evening of Monday, the 13th August 1984. 

He states that he then signed the amended agreement which 

Mr Galloway had prepared to reflect the arrangements which 

had been reached a·na delivered it to Mr Henriksen's solicitor 

himself. Mr Chambers' affidavit concludes relating a con­

versation he had with Mr Blackwell at the time, but that 

conversation hc1.s no bearing on the issues which are involved 

in this matter. 

Mr Galloway also madf.:! an affidavit on behalf of the 

Fifth Defendant and he came into the matter quite early on be­

half of Mr Chambers. One of his first actions was to have a 

search made of IIayes.:.stewart Brokers Ltd. That search dis­

closed that Mr Henriksen was not a shareholder or director 

and he states that in consequence he spoke to Mr Haynes, one 

of the Second Defendants, and he disclosed to Mr Haynes the 

result of the search and Mr Haynes replied to the effect that 

Mr Henriksen had "control". Rather strangely this apparently 

was not pursued by Mr Galloway any further and I comment 

that throughout all the documents nowhere can I ascertain 

precisely what M~. Hcnriks,:;n' s relationship with Haynes-Ste• . ..,art 

Brokers Ltd was and quite remarkably there is no evidence of 

anybody having made any attempts ~o discover precisely what 

his relationship with.the company was. 

Mr Galloway deposes to the preparation of the first 

drafts and to his subsequently recehring from Mr Chambers, 
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as deposed by Mr Chambers, that draft duly amended which 

was in consequence of the discussion which Mr Chambers 

had with Mr Henriksen. He further deposes to preparing 

a second draft and a photocopy of that draft as annexed 

to his agreement anci marked Exhibit F. 

As originally drafted Clause 6 has five sub-paragraphs 

in which definitions are given to various phrases used in 

the draft agreement and which relate in the main to the 

manner in which the net profit was eventually to be cal­

culated. 

On the 13th August, 1984 according to Mr Galloway he 

received a telephone call from Mr Blackwell stating that 

as a third party, presumably the present Plaintiff was 

negotiating on more favourable terms and the document 

Exhibit 'F' which had earlier that day been delivered to 

the Second Defendants'as Mr Henriksen's solicitor would 

not be signed. That fact was communicated to Mr Chambers 

and Mr Galloway states that on the 13th August, 198 11 he 

had a further telephone call from his client stating that 

agreement had been reached for the basis of the purchase 

of Mr Henriksen's share in the company to be affirmed and, 

as Mr Galloway sets it out, settlement was a payment of a 

sum of $30,000 and the lesser of $90,000 or 18% of the 

araount calculated- as the market value of the land and a.ny 

building thereon at the time of the purchase of the share, 

less all costs incurred by Tower in purchasing and/or 

developing the property. Be further states that on the 

same day he had had some telephone discussions with Mr 

Blackwell in an attempt to resolve any differences which 
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existed and states that it appeared that they had been 

able to reach agreement and that Mr Blackwell would 

amend the second draft to reflect the new arrangements. 

What is significant is that Mr Galloway acknowledges 

in paragraph 14 that he did inform Mr Blackwell that as 

Mr Chambers resided in Te Kuiti it was difficult to deal 

with the matter by remote control and that Mr Chambers 

would need to see the document in its final form to ensure 

that it accurately reflected the agreement reached with Mr 

Henriksen. He stated that he further indicated that he 

could not bind Mr Chambers to any amendments or wording 

until Mr Chambers had approved them. 

On the 14th August, 1984 Mr Galloway acknowledges that 

he received from Mr Blackwell the second draft amended and 

actually signed by Mr Henriksen, but Mr Galloway states that 

on reading the documents he realised that the agreement as 

drafted by Mr Blackwell did not reflect his understanding 

of what had been a9reed to. Accordingly he rang Mr Blackwell 

and stated that the cor.sideration for the nomination was as 

recorded in paragr2.ph 13 of his affidavit and which I have 

just referred to in this judgment, and that the phrase 

"all cos-1:s incu::::red ic the purchase of the land" was to 

include the purch3.se pri:::e for the property, namely the 

sum of $225,000, and the initial payment of $30,000 and 

interest thereon &s detailed in the final agreement. 

He went on to -::i.ep0se that he informed Mr Blackwell thai:: 

incidental changes ~ouJ.d be required in the definitions of 

the final aarcement as a consequence of these "points". 
~ ~ 

He further depos,=d that he stated he .was drafting a. final 

a.qreement which would daal with the points just referred to 
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and which would reflect full details of the consideration 

to be provided by Mr Chambers to Mr Henriksen for the 

nomination and as understood by both Mr Blackwell and Mr 

Galloway. 

On the 14th August, 1984 Mr Galloway states that he 

received a call from Mr Varney who is employed by the Second 

Defendants, seeking confirmation that the purchase of the 

property by Mr Chambers was to proceed. Mr Galloway says 

he gave that confirmation, stating that Mr Chambers would 

have to come to Auckland and sign them and that he had made 

an appointment to see him at 9 a.m. onthe 16th August, 1984 

for that very purpose. 

The following day, the 15th August, 1984 Mr Galloway 

acknowledges that he received a telephone call from Mr 

Blackwell enquii·ing whether the terms of the agreement which 

Mr Blackwell had ·sent theprevious day had been agreed to. 

Mr Galloway states that he then advised that they did not 

reflect his understanding of the agreement as conveyed to 

him by Mr C'har,1bers, whereupon Mr Blackwell informed him that 

Mr Henriksen had received another offer for the nomination 

and that tlc2 signed offer made to Mr Chambers the previous 

day was withdra'.m. 

Mr Gallov:ay further stated that he enquired whether the 

problem was the int2n~st as an expense, whereupon he received 

the reply that Mt: r-Ien,:iksen regarded Mr Chambers' expenses 

in calculating the ,1et profit- as being too great. According 

to Mr Galloway, he ha'.'jng no authority from Mr Chambers to 

vary the oral agrzement, the conver~ation ended at that point. 

That turn of events was notified to Mr Chambers by Mr Galloway 

with the result that Mr Chambers came to Auckland and, 
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according to Mr Galloway, confirmed the final agreement 

had accurately reflected the terms of the agreement reached 

with Mr Henriksen on the 13th August, ,1984 and that that 

final agreement was subsequently delivered by Mr Chambers 

to Mr Blackwell. 

A subsequent affidavit from Mr Slaney, sworn on the 

22nd August 1984,.discJ.osed that a further caveat was 

lodged on behalf of the Fifth Defendant in which the 

interest claimed was as purchaser"by virtue of a certain 

agreement for sale and purchase from the vendor thereunder 

and registered proprietors Malcolm David Hardie of Auckland, 

Registered Value and Meryl Marjorie Shalders of Auckland, 

Married Woman." 

Somewhat later an affidavit. was sworn by Mr Hunter 

which refers to some of the meetings which have earlier been 

referred to and he refers to a conversation which he had 

with Mr Henriksen in relation to the property in quest.ion. 

_According to Hr Hunter he had been informed by Mr Henriksen 

thai: he, Henriksen, had purchased the property with three 

partners, all of whom had by then renegged and that Mr 

Henriksen was facing settlement on the 13th August, 1984. 

Mr Hunter says that Mr Henriksen explained that the property 

had been purchased inthe name of the Third Defendant or. 

nomi'1ee and that he had authority to nominate a purchaser 

on the company's behalf. Mr Henriksen, according to Mr !!unter, 

had both a liquidity problem and a tax problem and would be 

prepared to nominate Mr Chamber::; as purchaser in return for 

an arrangement by which Hr Henriksen would receive a p-'lyment 

in the region of $120,00C tax free. 
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Mr Henriksen himself also swore a third affidavit on 

the 31st August, 1984 wherein he describes himself as an 

insurance broker and in which he claims that he made it 

clear to Mr Chambers that any arrangements which were made 

were subject to a contract being drawn up and approved by 

their respective solicitors and signed by them both. As to 

his withdrawal from negotiations, he states that after having 

made some concessions he was then asked to have further items 

deducted to arrive at a net profit and that he was asked in 

addition to deduct interest at commercial rate·s on certain 

items before the net profit was ascertained. As such a 

concession could reduce his potential return by some thousands 

of dollars he instructed his solicitors to cease negotiating 

with Mr Chambers. 

The only other affidavit which contains anything of 

significance is o.ne from Mr Varney who is employed by the 

Second Defendants and in which he states that after settle­

ment had taken place in respect of the sale to the Plaintiff 

he carried out a settlement in respect of the purchase by the 

First Defendants of the property at 6 Whi~taker Place, Auckland, 

which agreement also contained a conditi~n similar to that 

contained in the agreement for saJ e betwe2n tr1e F'irst Defendants 

and the Third Defendant. The agreement the First Defendants 

had in respect of 6 Whittaker Place, Au~kl3.nd was with Upland 

Holdings Limited and paragraph 12 of that agreement provides 

as follows: 

"This agreement and completio~ hereof is conditional upon 

the contemporaneous settlement of the pu:r:c:h:1sers' sale of 

their property at 71 Symonds Street;· Auckland." Mr Varney 

states that the First Defendants plac':!d the utmost importance 
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on the inter-dependence of the two agreements for sale and 

purchase and in consequence of that he settled the purchase 

of the Whittaker Place property on the 16th August, 1984 

at about 3 p.m. The balance over and above the amount re­

required for the purchase, he deposes, is now retained in 

his employer's trust account. 

The present position is that while the Plaintiff has 

paid over the settlement moneys in respect of the Symonds 

Street property, it cannot get its transfer registered, 

nor can it deal with the property in any way because of the 

presence of the caveat. The first matter, therefore, is 

to determine ·.vhether there was any concluded contract as 

between the Fifth Defendant, Mr Chambers, and Mr Henriksen. 

As I have already pointed out, just precisely what Mr 

Henriksen's position in relation to the Third Defendant was 

has not been disclosed. It is unsafe to speculate. He may 

have been an agent of some description; he may have.been 

acting under a power of attorney, he may have even been a 

creditor of the Third Defendant. Suffice it to say that 

having regard to the subsequent nomination by Mr Henrikser, 

of the Plaintiff company, there is sufficient for me to 

assume that he had the necessary authority to deal with Mr 

Chambers on behalf of the Third Defendant and in relation to 

the nomination. 'l'he principal question is whether the:::-e was 

~ concluded agreement between those two persons. 

I have been at pains to set out in some detail the 

contents of the affidavits which have been filed on both 

sides for two reasons: firstly it was a contention of the 

Fifth Defendant that there had been an oral contract arrived 

at as a result of the telephone conversation between M.c 
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Henriksen and Mr Chambers on that day and secondly to 

highlight the course of conduct which had been followed by 

Mr Henriksen and Mr Chambers and their respective legal 

advisers during the course of the negotiations. 

When one has regard to all of the evidence, remembering 

that in this context the onus of showing that a concluded 

contract to nominate the Fifth Defendant as the purchaser 

rested on him" then I have no hesitation in saying that the 

Fifth Defendant has failed to show that any concluded contrac 

had ever been arrived at. 

During all of the negotiations which went on there were 

from time to time agreements on various heads arrived at. 

But at no stage was there, in my view, a total agreement on 

all terms. If there had been a total agreement on all terms 

one asks why there was the necessity for any further negotia­

tio.ns after that da,te and why was there any necessity for the 

preparation of the final agreement by Mr Galloway and which 

was taken by MroCc'.hambers to Mr Blackwell after there had been 

a canoellationof all negotiations by Mr Blackwell on the 

15th August, 1984. 

I refer once again to that which Mr Chambers set forth 

in his affidavit and in relation to the telephone conver.satioi 

which took place on the 13th August, 1984 and which is set o~ 
., 

in full in the earlier part of this judgment. Nowhere in 

that conversation, or the record of it as deposed to by Mr 

Ct1ambers, is there any reference to interest on the $30,000 

being claimed as a cost as againit the net profit and 

certainly nowhere in there is there any reference to interest 

on the $225,000 being treated as hn item which sho~ld be 
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taken into account in assessing that net profit. The 

first time that interest on the $30,000 was raised was 

on the 14th August, 1984 when Mr Chambers rang Mr Henriksen. 

Even at that time there was no reference to interest on the 

$225,000. When one compares the final draft agreement as 

prepared by Mr Galloway with that tendered by Mr Blackwell 

there are signifi~ant differences. In Mr Blackwell's final 

draft as signed by Mr Henriksen the purchase price of the 

share to be vested in Mr Henriksen was stated to be the 

lesser of $120,000 or 18% of the amount which was calculated 

by a formula set out by Mr Blackwell in the agreement. 

That method of purchasing the share was very different from 

that which was set out in paragraph 3(b) of Mr Galloway's 

final agreement which provided for a payment of $30,000 in 

respect of that share and the lesser of $90,000 or 18% of 

the amount calculated as the sale price of the land and any 

building thereon less all costs incurred in a manner which 

was set forth in the agreement. 

In Clause (8) of Mr Blackwell's final draf~ the various 

deductions which were to be made ir.. ar:.:-iving at the net 

profit were set forth, whilE: in Mr Galloway's final draft 

these were contained in clause (6) and the!'.'e. are very 

significant differences between the two. I do r:ot intend 

to refer to all the differences, but they can be easily 

ascertained on an examination of the two dr':tft ag;:-eements. 

Of great significance is the fact that in Xr Galloway's 

agreement the cost price of the land and th::: $30,000 to be 

paid to Mr Henriksen were to be taken into account before net 

profit was ar:!'.'ived at. In Mr Blacktell's craft the cost of 
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the purchase of the land was to be a deduction, but at 

that stage not necessarily the $30,000 to be paid to Mr 

Henriksen. But of major significance was the introduction 

at that time into Mr Galloway's draft of a deduction for 

interest at commercial rates, inter alia, on the amounts 

of $225,000 and $30,000 just referred to. Nowhere before 

did that provision ever appear. There had been some 

suggestion by Mr Chambers to Mr Henriksen according to 

Mr Chambers' affidavit, that interest was to be a factor 

so far as the $30,000 was concerned, but never was there 

suggested a rate at which that interest should be levied. 

Certainly there was no mention of interest at commercial 

rates and of course to allow that as a charge could alter the 

amount which would eventually be payable to Mr Henriksen 

by a very considerable sum. 

_Despite all the ,submissions which were made to me by Mr 

Mccrae, I am of the certain view that no concluded agreement 

was ever arrived at between Mr Chambers and Mr Henriksen and 

that at.the time when Mr Blackwell purported to sever negot­

iations the parties were still endeavouriDg to :::-each an 

agreement but no concluded contract had ever been arrjved at. 

If a concluded contract had been arrived c1.t ,: cannot com­

prehend the necessity for Mr Galloway's final agreement 

introducing new terms which had never been alluded to before 

and which had never been discussed. The \v'hole situation is 

much more consonant with the attitude adopted by Mr Blacktyell 

and Mr Henriksen that M:::- Chambers' requirem,:;,nts as to the 

deductions which were to be made before the r.e-::. profit was 

arrived at were being varied from time to time to a point 
~ 

where it was no longer desirable to continue negotiations with 
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I appreciate that this is but an interlocutory 

application, but Mr Chambers must at least show that prima 

facie a contract had been arrived at. On all of the 

evidence it is just impossible to come to that conclusion 

and to define the terms of the contract at all. That is 

sufficient in my view to dispose of the matters in issue 

in these proceedings, but if more is required it is quite 

obvious that both the Fifth Defendant and Mr Henriksen re­

quired whatever was to be their final contract to be recorded 

in writing and that it was not to become binding upon them 

until that occurred. 

As was acknowledged by Mr Chambers, the contract between 

the two of them was complex and was not one which could be 

left to rely for its efficacy upon word of mouth. It is 

obvious from the negotiations which went on that both parties 

regarded a written contract as an essential element of their 

negotiations. Indeed, M.r Henriksen goes so far as to state 

that as a fact in his affidavit and I am inclined to accept 

that as ·beii1g definitive of the relati,mship between the 

parties. I remind myself of the quota tio;i hihich was adopted 

by the Court in Carruthers v. Whittaker & Anor (1975)2 N.Z.L.R. 

667 when the Court of Appeal in NeK Zealand referred with 

approval to a statement of Lord Greene, M.R. in Eccles v. 

Bryant (1948) Ch. 93 at page 99 wi1en the following was said: 

"When parties are proposing to enter into n contract, 
the manner in which the contract is to i'e created 
so as to bind them must.be gather-=d frcm the inten­
tions of the pax:tics express o:i:- implied. i,1 such a 
contract as this, there is a well-knm·m, common and 
customary method of dealing; namel:;:, hy P.xchange, and 
anyone who contemplates that method of dealing cannot 
contemplate the coming into existence of a binding 
contract before the exchange takes place •••••.• 
When you are dealing with contracts foi: the sale of 
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"land it is of the greatest importance to the 
vendor that he should have a document signed 
by the purchaser, and to the purchaser that he 
should have a document signed by the vendor. It 
is of the greatest importance that there should be 
no dispute whether a contract had or had not been 
made and that there should be no dispute as to the 
terms of it." 

In my view it is patently obvious from the negotiations 

which wer.t on in this matter that the parties did not intend 

themselves to be bound until such time as all the terms of 

the contract had been agreed to, had been reduced to writing 

and had been signed by both of them. That never occurred and 

in my view that supports the view that I have already arrived 

at that there was no concluded contract ever entered into bet-

ween the parties. Even if there had been, the contract which 

would have resulted would have simply been an agreement to 

nominate Mr Chambers as the nominee of the Third Defendant. 

That would not have <;Jiven Mr Chambers any interest in the 
. . 

land at all. It merely gave him a right to be nominated as 

the purchaser and to have the eventual transfer of the land 

made to. him or at his direction .. As was observed by Somers, J. 

in Hurrell v. Townsend (1982)1 N.Z.L.R. 537, it is trite 

law that a vendor of land cannot object to convey title to a 

person nominated by the purchaser provided the nominee is 

not a person under a disability, but as a nominee the 

nominated person does not become a party to the contract 

unless specific steps are taken to substitute the nominated 

person as the purchaser. This can be done in a number of 

ways as was set forth by Cool<e, J. -in Lambly v. Silk 

Pemberton Ltd, (1976) 2 N.Z.L.R. 427. The learned Judge 

in that case noted that for that to occur compelling 

language would be necessary. That was the test which ,-,as 

adooted bv Som~rs. ,,_ 1n H,,,--.,,.,,.11 1 c: ,.."'"'"' c,,,....,..,, 
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that sort has occurred in the instant case. If Mr Chambers 

had become the nominee any attempt to defeat his rights 

could have been enforced by him pursuant to the provisions 

of s.5 of the Contract {Privity) Act 1982, but the provisions 

of that section certainly would not- make Mr Chambers a party 

to the contract, but would merely give him a statutory right 

to enforce his entitlement. 

In addition to the matters I have set out above, there 

are other considerations which could be brought into play to 

possibly defeat any rights which Mr Chambers feels he may 

have acquired. For instance, the wording of the caveat 

leaves a lot to be desired in my view. No date is set forth 

in relation to the date of the creation of the constructive 

trust, nor is the manner in which the constructive trust is 

said to have arisen set forth. If, indeed, Mr Chambers had 

stated that such a trust arose as a result of his being a 

nominee of the Third 'Defendant, that, as Mr Mccrae conceded, 

would probably have been sufficient to invalidate the caveat 

in that it did not establish the requisite qualification for 

lodging ·a cavAat, namely, an interest in the land in question. 

There is the fGrther point that the.agreement for sale and 

purchase with the Third Defendant is conditional upon the 

completion of tne Whit.taker Place property. That condition 

was imposed for the benafit of the Vendor and was not, on 

the evidence, fulfilled or waived until at or about the time 

of settlement with the Plnintiff. Thus until the contract 

became unconditional,. there was no equitable interest vested 

in the purchaser, lat alone its nominee, capable of supporting 

an action for speci~ic performance and therefore a caveat. 
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There is no necessity for me now to consider the 

implications of the decision in Eng Me Yong v. Letchumanan 

(1980) A.C.331 insofar as it relates to the approach of the 

Court when considering an application that a caveat should 

not lapse. The above decision of the Privy Council which 

related to a caveat under the Malaysian Torrens System 

suggests that the approach ought to be similar to that which 

is adopted in reiation to interlocutory injuctions. There 

has been no definitive statement in this country on such an 

approach although Savage, J. was inclined to adopt it in 

Leather v. The Church of the Nazarene, M.857/83,,Auckland 

Registry, judgment 12th August 1983. For my part I simply 

observe that from a practical point of view it may not prove 

too difficult to follow the views of the Privy Council. 

Accordingly in respect of the applications at present 

before me I hold that the motion for an order for the removal 

of the caveat must succeed and that the Fifth Defendant's 

appU.cation that the caveat do not lapse must fail. 

I·am not in a position to deal with the second caveat 

lodged by the Fifth Defendant, but in view of the findings 

of fact which I have come to he may now find himself in 

difficulties in trying to sustain that caveat. 

I have not dealt with the terms of the interim injunction 

earlier made by me, but no doubt the First Defendant, Third 

Defendant and their respective legal advisers can deal with 

this matter by consent. However, if they are in any 

difficulties they can make the ne6essary approach at any 

time. 

The Fifth Defendant must meet the costs of the o-ther 
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parties. In the meantime the question of those costs are 

reserved and if the parties cannot settle them then that 

aspect of the matter can be referred back to me. 
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