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The Depariment of Labour, through its infor

mant
Murray Dvans Crawrcrd, appeals by way of case stated
from a decision of the District Court Judge in Napiler civoen

L7 Ostobeyry 1983 disr

cn the ssing the information

o]

information, sworn on Sth September 1983, charged th

rasnondent Fletoher with an offence

against Secticon 14(5) (H) of the Immigration hot 1964,

i, FPletcher, on 4th

Nowvembe v

and other placee in New Zealand,

being o person to wrom ths Act applies and to whom a

tompors permit bo enter Mew granted, having

tha

been grentaed an extaension of




B~

o

permit was granted, did remain in Hew Zealand after the

expiry of the extended period.

In the bistrict Court three officers of the

b

Department of Labour {Immigration Division) gave evidence
for the informant. This evidence was, generally speaking,
of a formal nature. It was not attacked in any material
way. At the conclﬁsion of the case for the informant, now
o
appellant, counsel for Mr. Pletcher elected to call no
evidence and submitted that on several grounds the
information should be dismissed. The District Court
Judge rejected those submissions except for one which he
accepted but after he had pointed out that the issue
involved in that particular submission was simplex in
scope than argued befor@;him. Essentially the basis upon
which he dismissed the infcrmation was that there was

no positive evidence establishing the presence of Mr.

Mletcher in MWew Zealand on 4th November 1982.

The question in the case stated for the opinion
of this Court is whether the decision of the District
Court Judge was eryoneous in point of law. That guestion
is particularised into two sub guestions. They are :-

for the informant Lo

{a)

vidence that the defendant

»Land on 4th Movembey 19827

could the District




Court Judge reascnably have reached a
conclusion that the informant failed to
prove. that Mr. Fletcher was in New Zealand

on 4th November 198272

There is no need for me to say a great deal about
the first question because it is conceded by counsel that
any essential fact éan be established by circumstantial
evidence. There is no rule of law in the general run of
criminal cases which requires direct evidence as distinct
frow indirect evidence to prove beyond reasonable doubt the
ingredients of an offence. There is no nead Lo cite
auvthority for the law is well known. The case, therefore,
turns on the second guestion. Having regard to the way in
which it is framed it cam readily be seen that the issue
for determination of this appeal is a factual one. That

. .y

being so the appellate function is limited to ascertaining
whether or not it is established that the District Court
Judge, in determining the facts, was guilty &6f an ervor

of law.

A common way of phrasing such a guestion, which
in the process hicghlights the limitation on the appellate

function, is the type of guestion phrased by Henry J. in

Conroy v Patterson @ (19635) N.2.L.R. 790 at 792 :-

sct cut in the
an assault, so
Judicially b
wan to convict resy

"raid che facts found
casae ﬁaatﬂﬂ) d Qwﬁt
that
PIOL
of
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In Police v Newnhaw {(1978) 1 N.%2.7..R. 244 at B847-848

Mahon J. re-stated the principle -

"This being an appeal on a point of law by
vay of case stated and the subject of the
appeal being a factual determination, the

appellant can only succeed if he shows that
on the facts found to be proved by the
magistrate the only available concluﬁion
was a d@tulm1“ tion of guilt.’

He went on to enunciate a collateral proposition which

stens from the primary proposition as follows -

I more than one conclusion, direct or
srential, is open on the facts, then the
question wh&ther the right conclusion was
selected by the magistrate is a guestion of
fact and on an appeal by way of case stated
the Supreme Court has no jdrisdlbtloﬂ to
substitute its owh conclusion.’ (page 848)

Farlier in Police v Pereira (1977) 1 N.Z.0L.R.

547 the same Judge had occasion to deal with the same
principles. This was a case upon which an eszséntial
clemant (identity) was based enlirvely uvon circumstantial
evidence. The learned Judge at pages 552 tc 354 referved

to what is known as the ion., He then discussed

the sometimes criticised decision of the House of Lords in

PR +y

MeGreevy v Divector of Public Prosecuticns (1973) 1 ALL I.R.

503 and at page 554 he concladed, with reference to the

Hodge direction, that it -

Brly up;ronrlni@ whers the case against
F e

the aca on cireumstantial evidence
alene. In such a case the allesgation of

depend




liability presented by the Crown will rest upon
an hypothesis to be inferred from the proved
facts. But a contrary inference inconsistent
with guilt may reagonably arise from the same
facts, and in that event the duty of the
tribunal is to acguit.”

n

The Hodge direction is to the effect that where a case is

entirely circumstantial, before a jury finds a person

-

guilty, the jury should be directed that they must be

satisfied :-

[

e« NOt only that those circumstances were
consistent with hie having committed the act
but they must also be satisfied that the
facts were such as to be inconsistoent with
any other rational conclusion than that the
person was the gullty person.' R v Hodge

(1838) 2 Lew.CC. 227; 168 ©n 1136 at 278, 1137,

That direction accords with my understanding

)

of the duty of a trial Judge when directing a Jjury in a
case involving circumstantial evidence. Howevex, Mabon J.

went on to say that in the case of a Judge sitting alone

conducting a criminal trizl he is not obliged o publicise

the fact that he has dirvected himself in that way. HMahon J.

said at 554 @~

vee.. it ods my opinlon that a magistrad
his trained ddcial mindg, should apply the
i in a caze wheolly depending on
cvidence, of seeing vhethey
proved facts there ig any reasonable
open which is inconsistent with the

accused,.”

on all
hypo thes
gullt of

It will be necessary for me bto return to the principles
enunciated. They arve rentioned at this stage because I

have been invited by counsel for the appellant to go bayvond




the

fa

cts

stated in the case as drafted by him and to

have regard to the whole of the record of the District

Court

ing

luding the evidencas, the exhibits, the submissions

of counsel and the actnal reasons for judgment delivered

.

by the District Court Judge when giving his reserved

decision.

cases

I say at once that this is not one of those

where the Court is being asked to ferret through a

mass of written material because first, the written materieal

[N

of

of the case

He relies

is of

a limited compass and secondly, there are only parts

it which counsel desives to have incorporated as part

upon wiich my determination can be based.

Counsel for Mr. Pletcher has opposed this course.

upon the strict rule prepounded by Henry J. in

Conrov v Patterson (supra) which is to the effect that the

Court

should not go beyond the case as stated except in

rare cases: this not being a rave case., I have alsce been

raeferyed

upon

the

dec

to Police v MNewnham {(supra) for a gqualification

strict principle. In that case ””uoa J. said at

vresent wvhere the

i -

that in & case similar to the

is a factual cne :-
M ee.. it ls mometines permissible to supplement
the case ted by production ¢f the notes of
evidence u@m}r“t { sesibility that the Tfacts
found in LL@ : case might overlook some
evidential me “ial upon which the f@hﬁ@ﬂd&hL
could rely in ler to show that a conclusion
against Lialdlity reasonably open, and this
course was in the present cage.”
Without detraecting from his submission based on
cision of counsel for Mr, Pietcher, by way
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of supplementary submission, submitted that the dictum
just refevred to imposed a limitation upon the right of
the Court to supplenent the case stated. e said this was
not a cage where he disagreed with the case stated. He

£ was submitted

et

had no occasion to criticise the draft when

. 1

to him and the District Judge had signed the case as drafted

by counsel for the appellant without amendment. He submitted
that it is permissible to supplemant the case for the
purpocse only of ensuring that a respondent facing possible
conviction is not convicted because of inadeguacies in the
cage stated. However, the converse does not, in hwu
submission, apply to the appellant because the appellant
has the control of the drafting of the case and must tale
all the consequences of failing to ensure that it contains

all reqguired for the purpose of conducting the appellant's

submission.

In answex to that counsel for the appellant
ubmitted that in a case such as the present the Court

owes a duty to whe pespondent,whether the respondent asks

for it or not, to examine relevant supplemental material

in case something is found to assist the respondent,
However, once che Court embarks upon that course and happens
to f£ind something that assists the appellant justice is

not blind or klinkeved and the Court is entitled to take

into account relevany suonplemental material so discvovered.

fed]

f

It is mwy Judygment that the correct principle

to be found in the Sudgment of Henryy J. in Convoy v




Patterson (supra) at 791 where he said :~

"The evidence as a whole is not material except
in rarve cases where the guestion is whether or not
the finding was supported by the evidence."

That principle was followed by Casey J. in MacKenzie v

(1975 1 N.Z.L.R. 105, 169 where he said :-

"In this case, having regard to qguestion (2),
I considered that the decilsion and notes of
evidence were neces v to enable a proper declzion
on appeal to be : 1. Henry J rvecognised at

P 791 of Conroy v Pabtterson that the evidence

could be material in the rare case of whether or
not the finding was supported by the evidence. I
take this to be ancther way of referring to
guestion (2) of the present case ~ it means in
effect an inguiry into the evidence, to ascertain
whether there has been a misconception of law
responsible for the determination appealed from -~
see bdwards v Bairstow (1856) AC 14, 36; (1955)

3 AL BR 48, 57,

}!

If there is a general practice of including
the decision and notes of evidence I can see no
harm in it so long as the essentlal elements
praescribed by s 107(3) are othervise present in
the case stated, so that the Court (to guote
Henry J's words) does not have "to fervet around
amony the notes of evidence and the judoment ...
to sce Just whalt was determined either as a matter
of law or foct®{(L956)HZLR 790, 792). XA cuestion
of law doss in a vacuum, and thoe
decision evidence can be of assistance
in elar considering the legal lssues

sons L would not object
ice being continued,”

sropriate or not in the general

tete

cases it is wy dudoment that this is a case which is
sufficiently rare foxr sunplementing the record. I de not
Ay

regrot having cows to this conclusion because from a judicial

point of view one is constantly reminded that justice favours

¢
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neither party and with great respect to Mahon J., if he
intended his woxds to place a limitation upon the power
of the Court to supplement a case, then T respectfully

find =21 f in disagreement. I rather suspect, however,

=3
&
u
@

that the facts and circumstances of that case were such
that he was werely illustrating that it was in the
interests of the respondent in that particular case to

supplement the recoxd for in the end he was obliged to allow

the appeal.

The case stateé, before setting out the matters
proved, contains a resumé of the evidence which I will
endeavour furtheyr to paraphrase. A senior immigration
officer produced a certificate pursuant to Section 34 of
the Act certifyving that Mr. Pletcher was not a New Zealand
citizen and that he had entered New Zealand on 30th

Hovember 1981. Subsequent witnesses gave evidence of

extensions granted to that permit which I will x

soon. The senior officer went on to say that he interviewed

Mr. Pletcher on the 25th Januvary 1983. Mr. Pletcher

-

conceded that he had arrived in New Zealand on 30th

November 1381 and had overstaved the femporary permit

granted teo him. I interpolate here to cay that hoth

comnsel agreed that Mr. Fletcher's referegncs to overstayving

ought properly to be interpretad as referrving to staying
here bheyond the 20th MNovember 1982, the significance of

which date will The same senior offiser referred

to an application made by My, Pletcher for pernanent resid-

ence which was that there was subseguent




confirmation of that decision in a letter dated 12th
Novenber 1982 given to Mr. Fletcher. The officer stated
that My. Pletcher had filed an application for judicial
review of that decision in the High Court at Napier on 1%th
November 1982. The Judge who heard that particular
application delivered judgment on 20th June 1983. He
ordered a review. The application for permanent residence

wag reviewed. It was again declined., Mr. Fletcher was

Cf)

given a letter dated “nﬂ August 1982 advising that the

application had been declined. I intexrpolate heve to

observe that the next step was the filing of the present

information on the 6th September 1983,

ere were two other Deparimental witnesses.

Their evidence vas primarily concerned with outlining the

history of extensions of the original temporary permit.

While the case stated refers to four extensions there were,

in fact, five as follows :-

-

(a) Prom 10th to 27th Tebruary 1202

given by Immigraticn Officex Teilt at Hapler.

() Prom 15th ~uary 1982 to 30Uh August 1982
given by Twiigration Officex Denjamin at

Palwerston HWorth.

(¢) From

[N
ot
v
o
et
i

1682 given by Tmmigration OFfFficer Tai




() Prom 18th Octchber 1982 wntil 3rd November 1962

given by Immigration COfficer Tait at Napier.

(e} IFrom 1lth MNovember 1982 until 20th Novembeor

1982 given by Immigration Offic Tait at
Napier.

These extensions were recorded in the passport of the
defendant which was produced in evidence. One of the
extensions was not recorded for the veascon that at the
matérial time My. Pletcher's passport was with the
Singapore Hich Commission in Wellington awailting extension
cf the phgspoxt on behalf of the Government of Singapore
which was the issuing Covermment. Nothing tums on this
point nox does anything tuin on the apparent overlap in

the extensions in 1982.

It was comuon ground that the extension granted or
the 11lth November 1982 was invalid, application not having

1982, Doth the District

been made prior to the 3rd

Court Judge and counsel on this appeal accoepit the correctness

of the decision of Savage vrbment of

Labour (unreported; L14th Mo, 399/82,

Wellington). It is also common ground, as appearing from

the cross-examination of tine senilor immigracion officexr
and of Immigration Officer Taii, that it was assumed by ithe

. i

officers and by My, Fletcher that he had a valid extension

of his temporary permit until 20th Novenmber 1282, Mence

the significance of an earlier comment in this Jjudgment




with reference to the 20¢h MNovember 1982.

A sumnary of the facts found proved by the District

Court Judge taken from the case stated is as follows -

1. Mr., Fletcher is not a New %Zealand citizen.

R e was not a MNew Zealand citizen on 4th

November 1982,

3. He entered Wew Zealand on 30th Novembexr 1981
in terms of a passport issued by the Republic

of Singapore.

R

. The immigration division of the Department
of Labour granted three valid extensions of
time for the purpose of enabling him to remain
$2

in Mew Zealand. DPutting aside the overlap

gsituation the extensions referraed to are those

earlier listed with the exception of the last,

that is, the invalid one.

5
.

. dr. Fletcher sought permanent residence but

his application was declined.

6. He filed a motion for review in the High

52,

Court at Hapier on 19th NHovember

7. On 20th June 1983 Tichelbaum J. directed the




determine the application for permanent

residence.

8. The Minister reconsidered the application

but declined it.

9. The Minister notified Mr. Fletcher's

solicitors by letter dated 2nd August 1983,

I propose now to refer to the material part of

the reasons for judgment given by the District Court Judge
in oxder to examine precisely what he said in preference

to referring to the paraphrased version appearing in the

-

case stated as his determination. The wrelevant passage

from the judgment reads -
Juay

Yeeo.. We come to the second subnission as

to the informant reguiring to prove that the
d@f@ndavM continuously remained in MNew Zealand
since the 4th of Novembeyr 1982, Malungahu's
case (Malungahu v Department of Labour (1L961)

1 N.Z. 0 R660) held that & ﬁﬂarg‘ undery $.14(5)
of the hclt of remaining in New Zealand afterx

the expi of a temporary por ’t COnatltUtQS a
single 2 c :

temporamy continuinq from day to day
until the 3 son concerned leaves the country.
The of of remaining in New Zealand after
the @ of the poriod for which the Ltemporary
permit was granted. The offending continues so
long as the psrson concerned remailns in New

Zenl The word ‘remain' connctes a continuous

remainder -~ woere the offender stays continuously
in New Zealand from the expirzry of the permit -
and the prook of that is on the pvagacutimn. I

am not in

when ho

a0y went with Mr Lang's submission
Ao g

there has o be some form of

avidence Court that the nexus has
beoen owxunce T the
for nunciated in Malungahu

;;m int which
anse }

Ty

: svent
appears Lo

have
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It is this: the defendant igs charged that ‘on
the 4th November 1982 at MNapier and other places
in Wew Zealand he committed an offence under
Section 14 (5) () in remaining in MNew Zealand
after the explry of the extended period.' It

deoes not allpgo a continuous “MulﬂdQI in New
Zealand for a defined periocd. It refers to the

dth Hovember 1982 only. That would be sufficient
to constitute an offence if evidence had been
adduced that the defendant was in Hew Zealand con
that day. But a perusal of the evidence shows
no reference to the defendant b g in this
on the 4th November 1982, It is likely

5 because of thoe purported fmur"H e:tonqion
of the perxnit and becausc of the defendant’
pursuit of legal measures to stay in New deLanm
But as to his g in New Zealand on the 4th
Novenmber 1982, in the absence of positive
evidence to that effect; his stay here on that
day is but conjecture, surmise o3 a'sumnt1~u, It
seems a footling reason for a dis sal of the
information but that is the position. ”Wﬂ
charge iz called on the remanded date a
will be entered on the record.,'

5

I agree with the District Judge's interpretation

of the decision in cagse. Counsel, on th

appeal, were candid enouch to concede that perhaps they had

not guite seen the point at issue so clearly as did the

,_

P
<
jvi
o
5]
[
-
o
B
H
@
o
o

District Judge. say that in my Judgment
the information in this case had to allege at least a

commencenent date, the 4th Hovember 1982. It could have
referred to a period From and including that date but 1f

that expadicnt had Deen chosen the appellant would he in

no better position bascause, as I understand Malungahu's

casae, it was essential for the appellant te establish that

hey was in New 4e

4th Wovember 19832,

o

That disposes of cre of the points discussed in argiment

to which it 1s ne longer necessary Lo

ot oy de
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Court Judge, once he had crystalised the issue, did not
seek further submissions from counsel. MNeither counsel
expressad criticism of the District Court Judge. In their
view he was entitled, as he was, to deliver his decision
without further agsistance. Counsel for the appellant merely
obgeﬁves that perhaps he could have given the District
Court Judge some assistance on the difficult topic of
circunstantial evidence. It is his submission that with
that assistance he may well have determined the issue
differently. Counsel for Mr. Fletcher naturally does not
take that view. Ie strongly submits that the decision,
apart from being entirely corvect, is also one with which

this Court cannct interfere.

I turn now to the circumstantial evidence relied
upon by counsel for the appellant which, in his submission,
ought to have compelled a contraxy decision by the District

Court Judge, I will deal with the evidence under five

separate headings.

1. Permit Ixtensions.

The wdeniable facits are that these vere
personally applied for by Mr. Fletcher and given to him
in person on the dates above set cut. 2Also, the invalid
extension was believed by the Departmental officers and
by Mr. Iletcher to be a valid extension. Covnsel for the

appellant referred e to the evide nce of Immagration

Officer Talt to the effect that in all except one instance




16.

the extension was stamped in Mr. Fletcher's passport. When
one examines the passport the extensions are there plainly
to be seen. When the evidence of Tnmigration Officers Talt
and Benjamin is examined it is established that Mr. Fletcher

was a person known to them and that there was personal

contact, particularly betwe

n Tmmigration Officer Tait
and Mr. Fletcher in connection with each if his extension

applications and with the grant thereof,
P

o

ference properly 1o

The submlssxon is that the
be drawn from the foregoing evidence is that Mr. Pletchex
acknowledged in several ways his desire to remain in New
Zealand, that the only proper inference to be drawn from

his known conduct and frem the entries in his passport is
LY

that he was well avare of U e need to have extensions so
that he could remain in New Zealand. 8y contrast Mr.
Courtney submitted that the Oigﬂt day delay in applving for
the last permit, that is the invalid one, has determinative
significance for the reason that Mr. Fl@tch@x;pa& on ne

prior occasion been late. This salient fact gives rise to

a contrary inference inconsistent with prescnce in New

Zealand on the 4th Movemb and, indeed, entilvely consistent

”

with absence from MNew Zealand on dth November.

In reply counsel for the appellant emphazised that

cict Court Judge

now, that iz to sayv, here on 4th Novembor

as a person remainin i after midnicht on the 3rd Wovember?
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e submitted that the reasonable hypothesils contended for
by counsel for Mr. Pletcher was far from reasonable hut,

to the contrary, speculative and, indeed, when the issue

t-te

of remaining is brought to the forefront the fact that he

by

.

was here on the 8th Wovember applving to remain is a
concession thaL he had remained after midnight on the 2rd

Hovemnber.

2. Permanent residence application.

The evidence of the senior immigration officerx,

lishes as a fact

5]
o
o]

o3

particularly his cross-examination, es

that the decision declining was first given on 2lst Octobher

o)

1282, that there followed further correspondence betwesn

the appellant and Mr. Fletcher's solicitors culminating in

a further letter dated 126h Nowvenmbey 1982 confirming the
declination. The submission is that the guestions put to
the senior immigration officer in cross—examination and the
officer’'s answers received arve redolent of a desire and

a pursult of permanent residence in respect of which Mr.
Fletcher was categorically disabused on the 12th Hovember
1882, that is to say, nine dayvs after expliry of the

extension of the temporayy permit ah widnight on the

3rd Hovember,

The submissicn of counsel forx the appeliant is

ence from the feocts outlined is

that the only propey i
that Mr, Pletcher wag in New Zealand on the 4th because
it ought to be presumed that he was hoping for o favourable

decision on his permanent residence application, It is




further submitted that the evidence to which I have

referred is inconsistent with the inference that he was

&

absent from Hew Zealand on the 4th November.

Counsel for My. Fletcher subnitted that neither
the two letters adviging the result of the application
nor the facts to which T have referred establish as a
matter of propexr inférenc& presence in New Zealand on the
4th November. I rvather understcod from that submission
that there was a world of difference between an application
for permanent residence and én application for extension
of a temporary permit so that no inference with regard to
vhere precisely he was on the 4th November could properly

be drawvn against him.

3. Application for review.

The crosg-—aexamination of the senior imnigration

5

i1

officer establishes that thig was filed in thd Uigh Court a
Napier on 18th November 1882, that an order for review was

el

made by Fichelbaum J. alt Vapler on 20th June 1923 and that

the HMinister reconsidered the matter giving a final decision

by letter dated Znd Auvguct 1983 addressed teoe Mr,

soliciteors finally declining the application.

counsael for the appellant is

The

r. Tletcher remained

crenee 1s that M

that the only

in New Zesland for the vurpese of advancing his applicat

[

on

for permanent residencs to the point of svecessiully taking
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legal proceedings in the High Court. Any inference to the
contrary, that is that he was not here on the 4th Hovember,

is in the realm of fantasy rather than fact.

Coungel for Mr. Fletcher submitted that the
appellant is not assisted in any way by events subseguent
to the 1lth Hovember 1982 being the date on which it was
proved that he was in New Zealand, thet is, the date upon

o
which he obtained the last, though invalid, extension to
his temporary permit. | The submission is to the effect that

subsequent facts add nothing to the proper determination of

the whereabouts of Mr. Fletcher on the preceeding 4th of the

monti.

wgration officer.

a. Interview with senior i

The precise evidence of this officer on the topic

ag follows -

"On 25 Januaxy 1983 I
present in Court, who
+M t ois the -
r; ht o~ he
JLM N lﬁf}(
in MNew Zed
overstayed
to him.”

that his

Court}

noon 7
wlss inf mxmw1 me tn&t Lo arcived
on 30 Hovembory 19281 and had

Temporary Permit that was granted

The o it wag submitted by counsel

Tor the appell aqu is that the appellant must he talen o

that interview, that his

have been awvwe at

since 20th November 1982, When

permit had not




arved to overstayving he meant that he had
remainad in Wew Zealand. Although that evidence relates
to rewmaining after the 20th November 1982 nevertheless it

. .

indicates a mind set on vemaining and a mind which had
considered himself to be legally here until he overstaved

on 20th November.

Counsel fQ% Mr., Pletcher repeated the same
submission as with the previous heading, that events
subgeguent to LLlth November add nothing to the appellant’®s
case and he stressed again the subnission that the eilght
day delay following expiry of the permit on the 3rd

Hovember created the contravy hypothesis as a reasonable

hypothesis that he was here on the 4th, otherwise he would
have been stralouht into tife Department for his extended

permit as he had done on each previous occasion.

Over the objection of counsel for Mr. Fletcher

3

I have examined the passport. It establiches that Mr,

“ealand on the date already

Fletcher

mentioned. It shows every extension of the permit excer

1

for the one which was uvnahle to be stamped when the passport

w
o
h
a8
1o
94
8]
=
v
o
o
iy
p
o
Lomend
tr
=
=
58]
o
Ix
&
o
=
-l
.

was alt the Singapore High Commission

There, in fact, is no entxy in the passport showing the exit

from New Zealand of Mr, ¥Pletcher since his first axrival.

Although counsel For the appellant concaded thot an evidence

e procedore in the case of & Si

was given as to Lk

Zealand, that is to say, wheth

leaving
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would show the exil date and whether the slip which was
initially put in the passport on his arrival would have
been removed, nevertheless the Court is entitled to add

to the rest of the circumstantial evidence the fact that
the DWMSPQrﬁAiD no way supports the hypothesis contended
for by cowmsel for Mr. Fletcher that he could well have
heen absent on the 4th November. Furthermore, counsel for
the appellant submitted that there had been no cross-—
exanination of the informan®'s witnesses suggesting the
renotest possibility thaﬁ he had in fact left the country
or that he was not here on the 4th Wovember. That absence
of cross-examination plus the passport is capable, counsel

for the appellant submitted, of the only reasonable

conclusion that the appellant was in Few Zealand on the

Counsel for MHr. Fletcher suwmitted that reliance
upon the passport is an afterthought. It was never adduced

in evidence for uNV purpose other than to establish the

N

entries in it. There was no attempt in evidence in chief

to establish that the

o)

x

that MNr. Fletcher had never left New Zealand but now that

the appellant finds itself in its present difficulty with

the judgment of the Court Judge counsel for the
appellant is endeavouring to rely upon an hypothesis., It

was never contemplated as part of the appellant’s case and

has only been developed as an ald on this appeal,

T think it proper to =say thabt counsel Ffor My,

ssport could also be used as evidencs




Fletcher may well not have cross-examined because it was

never made clear that the passport was being produced

other than for
ecorded in it

the failure to

my judgment, th

hand, while it
District Court
arter he had co

be that counsel

the purpose of establishing what was

and not what was not recerded in it. Hence,

[N
e
|-

crogs-examine lacks the significance,

at it would otherwise have. On the other
is easy to be wise after the event, if the
Judee. had sought submiesions from counsel

rrectly crystalised the issue, it may well

for the appellant would have developed

his cirveumstantial evidence argument in much the same way

Befor

appropriate to

appellant to the

failed to give

of the precige words used by the Judge being those contained

in the last fiv
The knub of the
considered Lt a

to say. direct

Lae

his mind he

i

o
regard to the r
conseqguence fal

evidaence, Vith

strict interpre

the interpretatl

developed on appeal.

@ 1 draw the threads together I think it

refer to a . submission of counsel for the
affect that the District Court Judge

stion to the proof of facts

1

idence. Counsel tool me through an analysis

£

for judgment.

i

2 pentences of his reasons

submission is that the Distyrict Court Julge

W

caze veaquiring positive evidencos

evidence and once that was in the forefront
failed to apply at all the principles wit

o EA i

antial evidence and in

eveption of

led to aunlvse and consider the cilrycocumstantial

Lt

N

raspect o that argument it seems to ne

wked upon whi at might ar Lo pe a

fation method of approach as one might

icn of a stetoute., The Judge in guestion is




o
(€3]

an experienced Judge. He clearly kﬁowa the difference
between direct and cilrcumstantial évidence, In my view,

in an elliptical wayv, he said that while as a matter of
inference it was likely that Mr. Fletcher was in New Zealand

on the 4th November he could not bring himself to draw that

inference ag the only credible interpretation of the

evidence and he felt obliged to relegate it to conjecture,

surmise or assumption.

The approach to circumstantial evidence is well

known. One of the more succinct statements is to be found

in the judgment of Mahon J. in Police v Pereira (supra)

"The finding of guilt necessarily had to be
veached by a prodess of inductive inference
founded upon proved facts. It was not, of course,
necessary that each specific fact be proved
beyond reasonable doubt, but when all the facts
and circumstances were gathered together and
congidered, then the cunulative offect had to be
such as to satisfy the magistreate bevond reason-
able doubt that the inference of guilt was

only inf §

rence to be draw., I cite he
Oueen (1972) NZLR 34 (CA). ‘'then
sfion arises ag
stantial proof will
conviction.”

Cownsel for the appellant conceded that & piucenecal approach

may well result in an ady ion talking ecach of the

tate

headings to which he referred on iits own. Thou, howover,

pers

{

was the approach adopted by counsel for the police in

and rejected in that case. The law is guite

» bhe cumulative effesct

clear that one must heve

of the relevant clircumstoances. The law is also clear that
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the relevant circumstances do not necessarily relate o
the precise day upon which the offence was committed but

cover the total relevant scene including subseguent events.

It is my Judgment thet the cumulative impact of {he

circumstantial evidence in this case leads one inevitably

ional conclusion that Mr. Fletcher was in New

the rat

o .
Zealand on the 4th November., TFurthevmore, I can detect no

contrary inference inconsistent with his presence here

.
on that day and in doing so I

of counsel for Mr. Pletcher and in particular his submission

based on the eight day delay. As to that I am convinced

by the submission of counsel for the appellant that beyond

o

any doubt at all Mr. Fletcher was in New Zealand on the

A

11th dovember on which date he applied for and obtained
pernit to remain here. Thalt, in sy judgment, is inconsistent
with a person who hag broken the newus by leaving the

countyy, then returning, and then asking to remain,

I am conscious of the fact that I have had to

disagree with a factual issue determined by a very
experienced Ju =, 1 have o

hie euperience and of the need forx

recognise the skill and ability of the Judg
Court, ¥ think that 1f the Judge had had the benefit

full argument that I have had which hes occoupled probably

a great deal morxe of my time than it did his that he may

an T nave now done.

well have come ho the same concly

" g - N ey ooy
It remaing Lo say




the guestions asked of this Court are to be answoered

as follows :-

(a)

O

Vas it necessary for the informant to
provide direct evidence that the
defendant was in New Zealand on the

4th day of MNovember 19827

A, MNo.

(b) Q. On the evidence adduced could I

6]

1

reasonably have reached the conclusion
that the informant failed to prove that
the defendant was in New Zealand on the
4th day of Hovenber 10827

.

A Mo,

Act 1957

of Section 112 of the Summary Proceeding

[¢4]

s

I rvemit the matter back to the District Court with the

above opinion and with the direction that a conviction be

entered against the respondent.

: Robingon, Toomey & Pavitrers,

Respondent : Tangley, Twigg & Co., Hapler.






