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The Depnrtment of: Labour, through its :i. nfor:rnnnt 

Murray Evans Cn1•.-;f0nl, ap;)eals by ·way of case r;ta.ted 

from a d0.c::i.sion o:i: i:hc Dis t:d.c-1; Court ,Judge in Nc:!pier 9i vcn 

on thE: 17th. l)·::tcJ)t::1- 1983 dismissing the informatic•r1. t.i1!1(~ 

:i.nfor:nation, swon.1 on 6th September 1983, charged the 

respondent F!etci1Ar with an offence 

a0ainst Se-:-:t:.io~ 1.1 ( S') lb) of the Immigration hct J.964. 

Bssontinlly ~10 ch~r0e vaG thgt Mr. Fletcher, on 4th 

being .::r. person to wi~om t.hc l\ct applies a!1d to whom a 

to tor Naw Zealand was granteJ, having 

ion o:f the period fo:r. •:1hich that 
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permit ,·1as granted, did remain in NE::\v Zealand after th•01 

expiry of the extended period. 

In the District Court three officers of the 

Department of Labour (Immigration Divir,ion) gave evidence 

for the informant. ~1is evidence was, gener~lly speaking, 

of a formal nab1rc. It wcis not attacked in any material 

vrny. At the conclusion of the case for the informant, no,;,7 

appellant, counsel for Mr. Fletcher elected to call no 

evidence and submitted tlm t. on seVl")ral grounds l:he 

informat.ion should be di.srni::.,secL 'I'he District Court 

Judge rejected those submissions except for one which ho 

o.ccepted but af:te:r he had pointed out that the issuo 

involved in that part:icular submission was simpler in 

scope than ar<.JU(~d bofore'him. Essentiall:t th,:> basis upon 

1·1hich he disraissed the infcrnation was that there ,·1as 

no positive evidence establishing the presence of Itr. 

F]et:cher in new Zc2ll.-rnc1 on 4th lJovc::rn.bcr 1982. 

'l'he (JUCf•,tion in the case stnted for the opinion 

of tlds Court i.:.; wlw1.:l1er the~ dec:i.sion of the Di,,trict. 

Court ~Tud9e wa.s c,rroneous in point of law. 'I'hat qu(::stj on. 

:Li:; pa.rt::Lculari.sed int<:l t,·10 sub questions. 1rh0:~f cu:-ci : •· 

(a) \•las i 1:: nec:01-::::ary for the informt\nt to 
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Court Judge reasonably have reached a 

conclusion that the informant failed to 

prove that Mr. Fletcher was in New Zealand 

on 4th November 1982? 

'l'here is no need for me to say· a great deal about 

the first question because it is conceded Ly counnel that 

any essential fact can be established by circumstantial 

evidence. There is no rule of law in the general run of 

criminal cases which requi.,~es direct evidence as dis tin ct 

from indirect evidence to prove beyond reasonable doubt the 

ingredients of an offence. There is no need to cite 

authority for t.11.<:, law is well known. •rhe ca.se, therefore1 

turns on the second question. Having regard to U1e way in 

which it is framed it can readily be seen U1at the issue 

for dett"rrnina tion of this appeal is a factual one. That 

being so the appellate function is limited to ascertaininq 

wheth,H' or not it is established that the District Cou;~t 

,Ju<'l<Je, in determ:i_r;inc_:; tho facts, was c_:Juil ty of an error 

of Liw. 

l\ con11r,on way of phrasing such a question, ,·1hich 

in the prr)ce,rn hi.c_:;Lliqhts tne .limitation on the appellnte 

function, i,; th(, type of ~p.:estion phrased lJy Henry cT. in 

Conroy v Patt~rson (1963) N.Z.L.R. 790 at 792 :-

"' did ;J,c,~ ·;:act.:-; found (and as set out in Uw 
ca::;e ~~t:;tt.cc·l) a1~1otn1t ~in la\•./ to ~n :-:1ssault, so 
that j_f LJ'ic iiE.cd.s~:rdt.e a.ct.eel judicially l1i13 

propc>.r dlK1 o,11y com:,;c '\'/US to convict n?::;pondent 
of assau~_,t·~' 1

" 
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In PoliCE; v Newnham (1978) 1 N.1/..L.R. 844 at 847-8 1iG 

Mahon ,T. re-stated the pri.11ciple :-

"'I'his bein~r an uppcal. on a point of law by 
·way of cai,e E;t.,d:ed and tlw subject of the 
appeal bcin9 c1 fact:uaJ. determination, the 
appellcmt can on1.y succ-2ed :i..f he shows tho.t 
on the facts .found to be proved by the 
magistr<'.i te the onl.y availab1e conclusion 
was a determination of guilt." 

He went on to enunciate a collateral proposition which 

stems from the pr:Lmai:y proposition as follows : -

"If rnorc tk1n one conclusion, direct or 
infE:rent:Lal, Ls opErn on the facts, then the 
question whether thG ri9ht conclusion v✓as 
scl0:,ctc,l1 by tl1e mag is l:rate is a question of 
fact nnc:t on an appeal by way of case stated 
the Supreme Court- has no juri,3cliction to 
substitute i tf, owh conclusion." (pa.gc~ 8 1m) 

Earlier in !:.£lice v Pereira (1977) 1 H.Z.I,.R. 

547 tl1e same Judge had occasion to deal with the same 

'l'his was a caE;c upon which an e:,s1:f1Yti al 

element (identity) was basc,d cnt~ircily urlon circuin:::t:antial 

evidence. 'I'he lea rncd ,Jud9e ,, t pc:1.1::rc2 

to what is kno,vn as the Hod.s-I.:'.:. din:::,cti.on. lie U1en disct:ss(,c"\ 

the somet:i .. n1e•s cri t.icised aec.i.sion of' the Ho1we o-F Lcircb in 

5()3 and at page 5::,,1 he ,;or:clndec1, ,,,ith refere~ce to the 

11 
... .,., ... J.~ only app:ropriittt:? \•.1hcz·r: 1-.112 ccise u~;ai~ .. i:::;·:·:. 

the accu!:;rc\ci (:(,I)(::1"\('.:; on ci1~clin,,,tc1.ntii,tl E'vide.nce 
n1onc, In such .:1 c,;.,,e th,'" a1lerj::1ti_n1° o.f 

r 

I 
l 
l 
r 
I 



0 

() 

liabilil:y presented by tlK, Crown will rCE;t upon 
an hypothesi~, to bEi inferred from the proved 
facts. Dut a contrary inference inconsistent 
vith 9uil t LE:l.Y 1:,3asona.bly arise from the same 
facts, an:J in tllat event the duty of the 
tribunal is to acquit." 

rr11e !'IOc:1'51£ dirc:!ction is to the c::ffccl: that \·1here a case is 

entirely circwustantial, before a jury finds a person 

guilty, the jury should be directed that they must be 

sa t:is fie cl : -· 

" not only that those circumstancos were 
consi.s t(mt iJ:L th his having cornJ•,i tted the net 
bu-t: they must nlso bc satisfied that the 
facts v,ere such as to be inconsistent with 
any other ra.tional conclusion than that the 
peY.son 1,ms i.:hc guilty pei~r,on." n. v Hodqe 
(1838)?. Lew.CC. 227; 168 EH 1136 at 2Ts--; 1137. 

That direction ac:cords ·with my understandincr 

of tho duty of a trial Judge when directing n jury inn 

carH? involving circumstantial e'1ic1cnce. Howt~ver, M<1hon ,1·. 

went on to say that in tli.::: cas(~ of a ;rud0e ,,i t'd.!,g a] one 

con(Juctj nq a criminal trial he is not obli9ed to publi.ci,rn 

the fact that he lli1S cHrectE.1d hirncwlf i_,1 thi:tt 1-1ay. Mahon ~f. 

said at :554 : -· 

n it is ~:1y opinion that a 1na~i:!.st.}~at(::; \•1i,~:h 
his trairn~d jud,i.cio.l mi.nr.:i, should opp.ly the 
logical process, in~ ca3o wholly aependj.ng on 
circrn,11:::tan l:L1:1 cvick,ncc, of r.;eein~: 1.rhe:,ther 
on all the p~oved fActs there is nny reasonable 
hypot.l1<:,sis op,=,n ,,;h_i_cli is inc0na.i:,;tenl: with the 
guilt of l:Jie c,ccu:::;etJ." 

It will be neces~;i.u:y foJ: r,tc. t.o returr1 to U13 pi:.i.nciples 

enunc:i.atecJ. 'J'hcy ilre i:;enl:.i.onci'i at this sl:ac.:·c,i bec,nrne I 

have been in.vi ted 1)y cma1r;el for the o.ppeJ l, ... n-c to 00 bt:,yond 
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th,~ facts states! in the case c1s drafted by him and to 

have r0,gard to th(;~ whole of the record of the District 

Court includin~r the evidence'!, the exhibits, the snbmi,rnions 

of counsel and the act11al reasons for judgment delivered 

by the District Court ,l uc1qe when 9iving his reserved 

decision. I say at once that this is not one of those 

cases where the Court is beilvJ as}:ed to ferret through a 

mass of writtcm mu.tec,ria l because ~:ixs_t, the wTitten material 

is of a limited compnss and secondJ.y, there are only parts 

of it 'd!;ich counsel dc-)si ·i.-(:~S to have incorporated as part 

of the case npon wi1ich rny dr:,t.ormination can be based. 

Counscil for f·lr. Fletcher has opposed this course. 

He relier~ upon the s·Lric:t rule: propounded by Henry ,]~_ in 

Conroy v Pc1tterson (supra) ,,•hich is to the effect thal: t.h,:• 

Court should not go heyond the case as stated except in 

:care case:::;: this not beinq a rare case. I have al,_;o lx,cm 

referred to Police v N(\\•.·nharr. (supra) for a qualificat:i.-:)n 

upon Uie strict principle. In tl1at caso J-~rthon t..T ~ said at 

page flt! 8 that. in a c,tse si.mil,ir to th,0! present iib:.~re tlw 

issue is a factual one :-

" it is :.:;0P\(:.ti1r1es p,2rJ:tiss i!"~ilc to supplen!c~1~t~. 
the caf,e stal:.c:c1 hy prodt:,ct:i.on c:f: the, not(,-\3 rJf 
evidence agai1,st the 1.1osi,il:,i Li ty th::it U1e f0cu, 
found in the ::d .. c\ted c~,se m.i gl1t over loo!·: !:0 or:,G 
C\ridenti.ci.1 n:ate;·~i.al upor~ \.rhich tJ1e ~~cspondent 
could rely in o:cdc,r to shm1 that a cc1 i;clus.ion 
c19ains (:. liab:i.l:i.ty ,,ms n':asonably op,:!:1, and this 
cou::rs:2 wt:G 21,doJYi:(:~d Lr. t:.ht: r,resont. e;rlsc .. 11 
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of supplementary submission, submitted that the dictum 

just referred to imposed a linitation upon Ll1e right of 

the Court to supplement the cac1e stat(~d. He said i:his was 

not a case where he disagree~ with the case stated. He 

had no occasion to cri ticif,e the draft whGn it was submitted 

to him and the District Judge had signed the case as drafted 

1.ly counsel for the appellant without nrncndme21t, l!e submit tee 

that it :ts permissible to supp] G1,12nt the case for the 

purpose only of ensuring that a responclent facin9 possible 

conviction is not convicted because of inadequacies in the 

case stated. However, the converse does not, in his 

sub111ission, apply to the appeJ.lant because the appellant 

has the control of the:, dra ftin9 of the cnse and must tab'! 

all the consequences of failinq to ensure that it contains 

all required for the purp9se of conducting the appellant's 

submissicm. 

In answer to that counsel for the appellant 

submitted that in v. cs-:_~;e such as the prcscrnt }:he Court 

owes a duty to -cl0 e rt,i.:;pon<~cnt, whether the respondent asks 

for it or not, to Px2.mine relevant supple:r'.,ental matc~rial 

i.n case somethin9 is i:·our:6 to a,;sist the re~::pondent. 

ilm·JUvcr, mice ;:he r::~nu:t embarks upon that course and happcw:; 

to find somet:ld.n9 t!1;;,t c~sf..1i::;ts the appellant ~justice HJ 

not blin,:1 or J:;J.inkerRd ar,d th,:, Court is entitled to take 

into acccnrnl: rclevwu: supp}e1w~ntal mc:t'l~crial so cliscoVf:'.red. 

It: is my jud~n10nt · that the correct principle is 

to be found i:1 ".:liz::- ::, ~.1d,;p0.n t. of Ilcnry _..0.:_.:. in Conroy v __ 
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Patl:c~rson (supra) at 791 where he said · -

Jinr,.-1kins 

"'rhe evidence as a whole is not material except 
:i.n rare cases where the question is whethtc:r or not 
the finding Wets supported by the evidence. " 

(1975) J. N.7..L.R. H5, 169 where he said :-

"In this case, having regard to qu1:"st:i.on (;?), 
I cons i c1r""rec1 th,, t the dee is :i.on o.nd notes of 

• r1 J ·i ·1 • . evi~cnce were nec~ssary to enaJ. ea pro~~r cccisJon 
on a.ppc,al to be 1~eacht-,d. Henry ~r reco0n1sed z,t 
p 791 of Conroy v Patterson that ti1e evicience 
could be material ln i".he r,1rs, case of ,·.1hethe::~ or 
not the findinq was ::;upported by the evick!nce. 
take thir:.; to be another wav cf referrinq to 
question ( 2) of the pr<.:!S'.en1: Ccl[;e - it. means in 
effect an inquiry into U1e evidence, to ascertain 
;,1hethe,r there has been a raisconception of 1m•; 
responsible for the de terminaU.on appealec\ from -
see I:dvn:irc1s v B,1.:~n;tow (195G) AC lil, 3G; (1955) 

.,. 
J. 

3 Al I J;;R 11 8, ~;·r:-· 
If there is a general practice of incl11dlng 

the decision amJ note~s of cvicl.encc I can sec r,o 
harH, in it so lor.9 as the ess(::ntia1 elen,c,nts 
prescribed Ly s 107 ( 3) are othcn,1ise prc·scnt in 
the c,1~-;e statc•c1, so t:hat t.lic Court (to quotr, 
B enry ,T ';; 11on1c3) doer.; not have 'to ferret 2u:ouncl 
m,1onq t.1,e not:e,, of evidence and the j ucJqrnr-:nt , .. 
to ,:,cc jn~;t \vhat. wa.:; c1eter111:Lned eithc,•r ,,::; a nw.tte:r 
of law or foct' ((1956)U~LR 790, 792). n question 
of lz:,,~ ,20:::::; no!·. L,x.Lst in a vacuur:,, ai,d :·.he 
dccLsion and notes of evidence can be of assista.11~0 
in c1z.!.ri in~;, <::tn~J considcrin9 the l<?!~Fll i:·:.>Dues 
invo]. v1._~d ., Por ·l·ht:!~3<~ reasons I \'?ould no1··. ob~j ect 
to s1.'.ch. ;,, gm1,::-ral prc.:ci:ice bc!inr, con-t:i.nuc,<.1." 

run of ca,:;E-s it :in 1ny :i 

sufficiently rnre :to.1. G'J.!)l_l1 tcil':cnt:i.n<J the n~con1. I do ll'Jt 

point of 'li.ct,;; Ofle j_:_; ~or1ut:.ant.J.~r re11tinclr:!d t:i1at justice: fa,lours 
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neither party and with great respect to Mahon J., if: he 

intended his words to place a limitation upon the povmr 

of the Court to supplement a case, thcn I respectfully 

find myself in disagreement. I rather suspect, h0'\·1cvcr, 

that the facts and circumstances of that case were such 

that he war:; merely illust.ratir.g that it \•;as in the 

' interests of the responc'lent in that pilrticular case to 

suppler:K,nt the record for in the end he was obliqcd to allov1 

the appeal. 

'l'he case stat:<~d, before setting out the m.::itters 

proved, contains a resrnn& of the evidence ~1ich I will 

encleavour fLirthor to paraphrase~. A senior immigration 

officer produced a certificate pursuant to Section 34 of 

the Act certifying that Mr. Fletcher was not a New Zealand 

citizen and that he had entered New Zealand on 30th 

Nover:1bE:r 19Bl. Sub~~(:?(_(uent witnesses gavG evidence of 

extensions granted to that permit iiliich I will refer to 

soon. 'rhe senior of:fj ccr went on to say that he intervicwcl 

Mr. I:'letcher on the 25th January 19B3. Hr. F'letchcir 

conceded thut he had arrived in New Zealand on 30th 

i>Jovernbcr 19 Dl 2-11(1 lrn.d ,::Yve?~.staycd th.:: ·1::cmpon.1ry permit 

grant.c~cl to him. I interpolate hcr0 to say cl1at Loth 

counsel agreed U1nt Mr. Fletcher's rcfercnc:e to overstay 

here beyond the 20th 1,iovcmber 19B2, th·.:i sjg:::iificancc of 

encc which was dcc.l i.r,0:d, that: there ,,as 1,uL::;cqltc,nt 

r 
I 

t 

I 
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confirmation of that deci.s:Lon in a letter dated 12th 

November 1982 given to Ilir. Flc::tcher. 'rhe officer stated 

that Hr. Flctd1er had fil,~d an application for judicial 

review of that decision in the High Court at Napier on 19th 

November 1982. The Judge who heard that particular 

application delivered judgment on 20th LTune 1983. He 

ordered a review.. The applicc1tion for p12rmanent r,:,sidcnce 

was revimved. It WclS again declined. Mr. E'J.etchm~ vla.s 

given a lette2: dated 2nd .i\uqust 19 83 Ddvising that tllc 

application had bc:,en dccl ined, I j .. nterpola.te here to 

observe that the next step uas the filin9 of the presc11t 

information on the 6th i;eptembe r 19 B 3. 

'I1herG , .. ,ere tv:o other Departmental wi tnesF;es. 

Their t::vidence \v;;,r; prim.::.rily conccirncd with outlining the 

h:Lst:ory of exten,;ions of the original temporary ptc,rmit. 

1'lhile the case stated re:,fers to four extensions thc1:e were r 

in fact, five as follows :-

(a) From ;LOtJ1 Dcce1,,ber 191.a t:o 27th February .1.9r;;:; 

9:i.v<'>.n by Irnmigratica Office;~_ 'l'i::.it at Napier. 

(b) From lSt.h February 19 8;~ to J0tb i\uqust 19 82 

given Ly !~nigration Oificar Benjamin at 

Palmerston ~Torth. 

( c) 

19~32 s3:i.1.,7{;n by· Ji'PJni~rration Offit:er ~ra:Lt at 

I 

I 
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(d) From 18tl: October 1982 until 3rc1 November 1982 

given by Ir.imigrat:ion Officer Tait at Nap:i.e:r. 

(e) Frrnn 1Jth November 1982 until 20th November 

1982 ~Jiv.-m Ly Immigration Officer 'J:ait at 

Napier. 

'l'hesc extensions wcn:e recorded in the passport of th<:; 

defendant which wa,c; prod.need in evidence. One of the 

extension::; was not recorf..ed for the reason that at the 

material t:Lme t,lr .. Flci..clter 's passport v:as with the 

Singapore lli<Jh Commission in I1ellin0ton awaiting extension 

of the passport on bchaJ.f of the Government of SinS,Jv.por,! 

which was tlle is:::rni.ng Covenw1ent. lJothing tnms on this 

point noJ: docs anything tm~n on the apparent overl0,p in 

tl1e extensions in 1982. 

It wns common ground that the 0xl".ension <;:rranted on 

the 11th l,ovember 1982 was il1'vc1lid, appJ :i.cation not: havinq 

been made prior to the 3rd novcrd>c;r l'.) D2. t:ol:h the Disti·ic L 

of the cfocision of SilVD.(]'C J. in Ber;diJ.c;;_ v_ Departrne11l: of' 

Labour (unrc!porte:c1; 14th ;.:ovem!)c'r 1~ s:~, r.::. No. 399/(12, 

t·Jcll:i.nc:;t.on) . 

t1te cros:3•-0za1:d.nation of t.!te scmior in,m:i.,,p:Zlc:io11 officer 

.:irnl oE Ir,1rni~1rc:1tion Off.i.eel: ·rail; thnt it was assm:•c'd by l:hr'" 

of: hi!, tcmpor-:iry pernd.t untif 20th l:ovmnbcr 1:Jf.:'2. J1cmcc 

the si9nificancc en: ,111 Cci:cJj_,,:;i: co1 1rn,ont in thl.r; jU(~qr1011t 
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with reference to the 20th November 1982. 

n summary of the'" facts found pl~oved by the District 

Court Judge taken from the case statr'"d is as follows 

l. Mr. Fletcher is not a New Zcalarn': citizen. 

2. He ,·w.s not a New 7,2aland citizen on 4th 
c• 

November 19D2. 

3. llc~ entered New Zealand on 30th November 19 81 

in termr:; of a passport issu(;,d l.>y t:hc Repn)JJ.:i.c 

of Sinqrtpore., 

4. 1'hco imr'.'liTc::, \:io:1 division of tbc) DE-~partmGnt 

5. 

of Labour 9ranted t.hreGi valid e:-~tem:d.om, of 

time for the purpose of enabling him to remain 

situat:i.on the extensions rc;fe1::r.rid to arc": thc>,38 

earlier listed with the exception of the last, 

that is, the invalid one. 

Mr. Fletcher r;ou~_:l1t p~rrnan<'mt rcs:i.cler;ce but 

his application was dee] j 1wd" 

6. H'" filed ,1 mot:i.on for l'.CVie'.T in the 1li~rh 

Court 2d: Napier on 19th Novcrnber l~)/3/4. 

!l. 

I 
I 
I 
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determine the application for permanent 

residence. 

8. The Minister reconsidered the application 

but declined it. 

9. The Minister notified Mr. Fletcher's 

solicitors by letter dated 2nd August 1983. 

I propose now to refer to the material part of 

the reasons for judgment gi~en by the District Court Judge 

in order to examine precisely what he sai.d in preference 

to referring to the paraphrc-.sed version appearing in the 

case stated as hi,, determination. The relevant. passase 

from the j uclqr,12n-l: reads : -

11 ,,le con1e to the second ::-1ub1nission as 
to the informant niqu:i.rinsr to prove thc1t the 
defcndm,t continuously remained in Nc·,·1 :'.ealancl 
since t:l,r: 4th of November 1982. Malun~;a'.rn' u 
case (Malunaal1u v Department of Labour (1981) 
l ~!. 7.. I.-::1~~--G-6-3) lrnJ rJ tri.aT.--~l cha,.-~)C uric'.fer s. 14 ( 5) 
0£ tlw h.ct-~ of rc,Jl1aining :i.n Nm·? Zez:1land i1fter 
tht:c expi.ry of a. temporary peri,1i t con,3ti tntes v. 
sir:~ylr" 0ffnncc bes:i r,n:i.nq on the expiry of the 
ten:pc1 ::.:n~:~.' p0r;,1i.t ,1nd continuinq .Eron day to <foy 
~n'.:.il cl:·:-, ;Y::,rson concerned leaves the conn !::ry. 
The off~~ce Js of rc~ai11ing in Naw Zealand after 
the -:":-:1:.>iry of thci p(:riod for whicll the tempor;u:y 
permit \•:2:::-; gro.nt.ed. '.Phe offendin~f continue,:; so 
long a:.:~ tJ.1c~ fJ:Jrson concerned rcrnainE': in Nc~\•J 
Zcal,-,nr.t. '.!.'he\ •.1ord I remain' connotes a c:ontinnous 
rcrnainc'l(:!r - \•7:Hc~te: tlw offe,nc1~r ,-;tays continno'.1sly 
in N1:.:w ~evl.and ::rorn the expiry of the pcrr.lit 
and !:.he r,1:0-:,r of t:lv1t i.s on the p:rosecut:i.on. I 
an: not in a,.!n~<'mont Hith Mr L;.u-19 1 s submi!rn:Lcm 
\-!hen lH:; F;: 1 

•• f.'~ tJ-l,:·t ~-. t}1•.:!rc; h<J!J l:o JJe son,~:! forrn of 
evi(1t.:'llc,0• i:-c..!'01 o i.:llo Court that the nexn, has 
bee;n bruJ,:.<w::n before tl1e de fG!1CQ c.: .. n r<::ly on the 
f:orc9c) pril".ic:Lr>J .. (:;,_; cnunciatcc·i :in the f.'";c:tl uns;ahu 
c;l:':)(~., 

Iu r,.ri:/ C\'(.::nt-. th.flrQ if; one: dee;ir;ive po.i.nt \·.thich 
<lpr,eaJ:-r; t.o h.~~.Vf:-.~ :J:-~t=·~•n ove:)r1ooJ(oc.1 J)_f' both cou11~>(~l .. 
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It is thi,3: thl':! clefcrn'lant. is chc1.r9ed t.hat 'on 
the 4th Nove1:1L,er 19 82 at Napier aud othe:c place~, 
in New Zeal.and he committed an offence under 
Section 14(5) (b) in remaining in New Zealand 
after the l~Xpiry of the cxt0ii1dod pcirincl.' Tt 
does not allege a cont:inuous remainder in ],Jew 
Zealand for a defined period. It refers to the 
11th 1::overnl.>er 1982 only. That \•tould be 13ufficic,nt 
to constil:ute an offence if evidence hacl ]Jccn 
adduced that LI1e defendant was in New Zealand en 
that day. But a perusal of the evidence shovm 
no reference to ~10 defendant heing in this 
country on ·the 1th Novemb:,,r 1982. It is likely 
he was because of the pu.i~portcd fonrth extension 
of the permit and because of the defendant's 
pun,ui t of 1cgul 1]c,asur0:s to stuy in new Zea1anc1. 
But a:;; to hi:J bt,ing in New Zealancl on tl1e ,Jth 
J(:ovembcr 1982, in the abs(~nce of po:d.tive 
ev·idence to that effect; j1is .':;ta:::' l18rc~ on tht.1t 
day i,} but conjectz.un.,,, :-:;urmise o;·- nssu,n~,ti.nn, It 
secmB a footlill(! reason for a dis1:1ist3al of th0c 
information but thttt is Uie position" h'hcn th:" 
char9e is callecl on ~1e rcDandcd date a dismissal 
will be entered on the record." 

I agrne with tiw District ,Jud(JCJ's i:1terpretation 

of the decision in >,a1uncrahu' :1 case. Connsel, on th;_:;; 

appeal, were candid enoucrl1 to concede that perhaps tl:ey had 

no·i., c:ruite r-:een the point at issue so clearly ,is ('lie: the 

District Juc1se. r pause here to say that in my judgment 

the i11forrnat.ion in ,:.his cas(~ liac.~ to allc::q8 at 'least a 

It conld have 

referrc~d to ci. period h:om anci incl u<1in9 that date but if 

' . "'J•~(;.11 cnoscn the appellant would be in 

no better positi~n I unc1erstnnd Jlalunqo.ln~~:2. 

case, it was esscni:ic>.l for th•.~ nppellant to ei::tablish that 

I 

l 
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Court Judge, once he had crystaliscd the issue, did not 

seek further suhmii3s:i.ons from counsel. Nc:ither counsel 

expressGd criticism of the Dir:;trict Court Jm'!gc:!. In their 

view he was entitled, as he ~urn, to deliver his decision 

without further assistance. Counsel for the appellant merely 

observes that perhaps he:~ could have given the District 

Court Judge some assistance on the difficult topic of 

circumstantj.al evidence. It is hii:; st1bmission that with 

that assistance he rnay well have determined the issnr-) 

differently. Counsel for Mr. Fletcher naturally does not 

tal~c thut view.· IIe stron~1ly submits trmt the decision, 

apart from being entirely correct, is al:30 one with wb:i ch 

this Court cannot intc)rferc. 

I turn now to the circurnstantial evicfonce relied 

upon by counsel f:or the c1.ppell'-rnt which, in his submis:::ion, 

ought to have cornpcllt?d a contrary decision by the District 

Court ~fudge. I ,vill d,::;al ,;,,i th the evidencG under fivG 

separate headings. 

1. Permit ~xtensions. 

personally applied for by 1ir. Plc,tchei~ and 'Ji ,:en t.o hirJ 

in person on the date~. above set cut:. 7,lsc,, the inw1lid 

extension was believcic'!. by i:he D,:.partment:al of ficcrs and 

by i•lr. Flc,tclter to b0 2 vnJ. :i.<1 extension. COl'rmel for th•::: 

appt!llant refc:c:cc:!c1 HK: to the c., 1.1id0nce of Im~1,:i.qn,tion 

·Offic,;r 'J'ait to t.L,::; c:Cf<=cl l:li;:it in all e:c:::ept one :i.nsta1,cc, 

I 
I 
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the cxtm1S:i.on was stnmJ.)(Jd in Hr, Fletcher's passport. ,•Jh:m 

one examines the passport the extensions arc there plainly 

to be seen. When thee: evidence of Immig:cat.:i.on Officers '.l:ait 

and Benjamin is examined it is established that Mr. Fletcher 

w<1s a per,Jon knovm to them and that t.h:~rc was personal 

contact, particularly betw8en I1:1migration Officer Tait 

and M:r. Fletcher in connc0ction with c~ach if his extension 

e,pplicatio:rn and with the ~p:ant then::of. 

'rhe submission is that the infc'::rence properly to 

be dra,•m from the foregoin~J evidcmcc J . .s that Hr. Flc.,tche.:;::: 

acb1m.,ledged in several ,·mys his desire to .. remain in 1Jew 

Zealand, that the only p:i:oper infcirence to be c'lr;:n•111 fror:: 

his knom1 conduct and frcm the entries in his pas,;port is 

that he wa,; ,•;ell auare of the need to huve extcnsiorni so 

81at he could remain in Ne~ Zealand. By contrast lir. 

Courtney sub;:,ittec.1 that the eight day clela:-z in applying for 

the last permit, tha·i: ir; the invalid one, lias dcte:,.rr.iinat:i.vc 

si~rnificance for the.! rec1c.on ·,.:hat Vir. Fletcher had on no 

prior occasion Leen laLc. Thls sallG11t fact gives rise to 

a contrnry in ferencc~ i~1cont:.; i..r.~ t(:r~t. \·,1:L th pre::Jcnce in l~e-.•; 

Zc:;ali:ind on tl1l) '1th l"TOilr1r~t)')Or und, indccd 1 entirely consiste1]t 

In reply counsel for tlie appcll,mt ci:,p!rn::;i,:ed i:.h,ci:. 

no\•l, that: i;~ to :.:::ay 1 \,,;cl~'.> he ~;till here on 4th l!overrlbf:"~r 

c.u:; a r.>crson renia~.nin~J aft:(;~r rrd dniqht on the 3r<1 1;0\.tc~1nL-:ic~~·:: 
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Ile submitted that tlw rea;:;onable hypothesi:J contei:dcd fo1~ 

by counsel for i-1r. Fletcltc1: wa,, far from reacrnnabl0) bL1l:, 

to the contrary, speculative and, indeed, when the issue 

of rcmaininsr is brouqht to the forefront the fact that he 

w;1s here on the 8th Novernbl~r applying to remain is a 

concession that hci hud remained after midnight nn the 3rc1 

November. 

2. Pen~anent residence application. 

'rl1c evidence of tlrn senior i111rni9ration cif!'iccr, 

particularly his cross·-examjnz1tion, establishes a,; a fact 

that the decision declininq war.: first 9i ven on ~:1st Oct;..,}ler 

1902, ti1at t>1erc followed further correspondence between 

the o.ppellant and Mr. Fletcher's solic:i.tor:':' culminating in 

a further letter dated ]2th November 1922 confirming tho 

ciec1ination. The sulJm5.s,.d.on is that the questions put to 

ti1e s1.:cnior irnrni<::;1:nti.on officer in cro1~1,·-e,·:ami.m,t:Lon and the 

officer's answers received a~e redolent of a desire and 

a pursuit of permanent:. residence in rc•c~pi::,r:t of w1i.i.·:~h Hr. 

Plctchrc:,r ,·ms cateqoric2lly c1i[,abuse•J 011 Ll1c 12th rlovt=,r.lber 

19B2, that is to so.y, nino cbys after e:-:?i:c:,; of th•:: 

extcm,ion of the:: temporory pc,rmit c1·l: mic1r,:i.9ht on t:he 

3rd J;ovr::rnbt: r. 

rrhe ,;ubmisi3::.cn of counsel for tl1e 3.1J:pc:J.L:1.11t is 

that: the only p: .. cJp,,i: :i n±:,,,rencc; from the f,.'Ci:.:; 0',1tl:cned i:, 

that Irr. l"letcht:J)~ ':lets .in Vi1:,~·/ '.';c.=llctnd 0 11 tlie 4th because 

it OL,,:rht to be r,:::·csrniv.)d that .. lw \-la:, hor,.inq tor :'. favourable 

It is 



18, 

further submitted that the evidence to which I !rnvb 

ref(,,rred iG inconsistent with the in.cerence that he was 

absent from New Zealand on the 4th November. 

Counsel for 11r. Fletcher submitted that neither 

tlle two li.:!1:tc,rs advisin,] the result of the appl:Lcntion 

nor the facts to which I hc:ivc, referred establish as a 

matter of proper inference prosoncc in New Zeal2u1d on ti~ 

4th November. I rather understood front that submission 

that there was a t10r}.cl of di:Eference bet,men an application 

for permanent reside!·1ce and cm application for extension 

of a ter.iporary pf:rmit so th,~t no inference with r<",(Ji:lrd to 

\·;here precisely he wni,; on the 11th November could properly 

he drawn as;ains t: hint. 

_3_. __ 71_,pr.J.:.:~ cci tion f:or review. 

'l'he crosi,--cxrnninntion of the 1,er1ior inr,1i9rn L:ion 

0 
officer e~;t.abl:ishc3 tJ·,,.it this was filo('l in thcr LTi9l1 Court at 

t1apicir on 19th !:~ovcrnbc,_,:: 19 82, that a,1 O]~dcr for rcv:~cw war, 

made by EiclH,'lbaum :T. at Nap:ier on 20~·h Jun<:' 19B3 and tk!:..: 

J;y letter anted 2nd Augu~t 1983 addressed l0 Mr. FJctther'R 

solicitors finally declining the npplical:ion. 

thctt tile onl~'{ p1:()pC:J'~ i.nt2re~lCQ is thctt lv1r ~ r1,~tchcr )~C?P.tair:.e('; 

in Uew Ze,1lrn1d fo:t: the J_,u:cp:,::e of -'..i<'..h1iJ.ncin~J ld.::; o.)_)pli.cnt.icn 

for perrnc.ment re,,:!.dur;cr:0 t:.o t:];,:, poi.nt ,lf mJcccs::,faJ.l:t ta]:: 
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legal proceedings in the High Court. Any inference to the 

contrary, thnt is that he ,•Jas not here on the 4th NOV("!mber, 

is in the realm of fantasy rather tJwn f2wt. 

Counnel for Mr. Flc:tcher submitt("d that the 

appello.nt is not as,3is l:ed in any ,,my by events subr;equent 

to the 11th november 19G?. being the date~ on which it wus 

proved that he was in· new Zealand, that is, th"" date~ upon 
C'' 

,;,1hich he obtained the last, though invr1.J.icl, e:xL:ension to 

subGe<1ucnt facts add nothing to the proper c1etc"rrninc1tion or 

the" whc::rea.bouts of .tlr. Fl,;.tcl,er on the prE:!cceding 4th of the 

111onth. 

_4_. ___ I_r_,t_·.1.:_"'_1.v:i.e'., with se:::0.::~~-~-i .. )i1::-,1i.o!'.'.'.:\ tion o ffj cer. 

1:}as tis 

'I'he prcicisc: evidence of this of fi ccr on the tor,j c 

follm·1s : ··· 

"On :.>.':i ,Tnnuar:y 1983 I ini.:r=,rvi•Ji·:cc: t.l:,e clc!fc•1,1:1 m·,t., 
pre:~~,c~nt in Court, l:7110 in:forn1c(l F1.e: thc~t his n2u~1t~ -

tha.t i::; t1l(?. c1e f(!nt,ant sc~::\ tcc1 to r:r Courtrr(·.!~{ 's 
ric;ht - he :i.n fonncr1, l'te that his nAr.,c is Cyi:il 
l'!cthc(!itt:::i :?lc; t.chc:~(~ an{l that he \'✓us }.Jorn on 7 
July l'.lS<5, J!c zil,3o informed EK, that lie ,u-ri'.rr1d 
in ?le\'/ ZeaLrncl on Y) ;;ovombcr 1981 ancl had 
o\.,.0.r::~tuy,2d J1:Ls Tt~rnpo~cary Pern1:Lt ti1,st V/U!1 srant<aCt 
to him, 11 

J\)r tl1E:·: app~lliJ.ntr i~:; t11ot: tl1r::) appcll.::1nt rn1-l:3t J:,e f:.a1:,~n ta 
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Mr. Fletcher referred to ovcrstayin9 he rne,mt that l1e had 

remained in llew Zealand. Although that evidence relates 

to remaining after tbe 20th Hovombor 1~)82 nevertheless . ,._ 
J_ l.. 

indicates a mind sot on remaininu and a mind ,~1ich had 

considered himself to be legally here until ho overstayed 

on 20th November. 

Counsel for Hr. FletchGir n~peated tho snrnr~ 

subrnii;sion as with the previous heading, that c,,rents 

subsog1.10.mt to 11th NOV(~mber add nothin9 to the appellant's 

case anl1 he~ r:;trcssed a9ain the submission that the ei9ht 

day delay followinq expiry of the permit on the 3rd 

l:!ovembc:r created the contr.:i.ry hypothesis as a re,1sonctble 

llypot:hesis that hr,i v;as hc,re on the 4th, otherwise he v,cmld 

iw.ve h:'!en strai<_rht. .into t:lrc Depc,rtrnent for llis extended 

permit as he J1ac1 done on each previous occasion. 

t. 

Over the objection of counsel :!:or llr. J7'lctdHcr 

was at the, SincF~pore il:i.qh Corn.mi.ss:i.on office :i;1 H2.:i.lin~rton. 

from New Zot:J.<1 11<1 of Mr. l'l,_,tchcr s."iPce hi.!0 fin::t arrival. 

Altl1ou~Jh cou11r>c::. ·f{):t:° t:1·1e ar)pt::.llu11t (~nnc,:::,•d<.:;d tllt\t . .,_Jr} (:~\1 idt~n(::C: 
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would show tho exit date and whether the slip which war:; 

initially put in the passport on his arrival would have 

been removed, nevertheless the Court is entitled to add 

to the rest of the circumstantial evidence the fact that 

the passport in no way supports the hypothesis contended 

for by counsel f:or 1-lr. Fletcher that he could well have 

been absent on the 4th No·;,rember. Furthermore, counsel for 

the appellant 1;-_1!.:,mitted that thc,re had been no cross--· 

examination of the inforrnan"c 's witnesses sugqesting the 

remotest possibility that he hac] in fact left the country 

or that he wo.s not here on the 4 tb Hovernber. 'I'hat ab,:,;encs 

of. cross--e>:amination plus the pa:,sport is capablr-i, coum"c'"l 

for the ,ippellm1t submitted, of the only rs?iasonable 

conclusion that the appellant ·was in J<:<'M Zealan6 on the 

4th. 

Counsel for Nr. Fletcher S~Jmitted that reliance 

upon the passport is an aftertl1ought. It was never adduced 

in evidence for any purpose other than to estc1blish the 

entries in it. There was no attempt in evidence in chief 

to establish that ~10 passport could also Le used as evidence 

tlBt I-lr. Flctclier h,:tc~ nevr.;>): 1,)£1: New Zealand but nm·1 that 

the appellant finds itself in its prer:,ent c1ifficulty v .. ·ith 

the judgment of the D:L!;t.rict Corn~t ,Jud9c comrnel .Eor th,'" 

2.ppcllftnt is c11deavourinrJ to roly upon c1n hypothe~;is. It 

was never contemplated as part of the appellant's case nnd 

has or1J.y been c1e:ve1oped rt::> an nic1 on th:is appr-:~al .. 

I thin!~ :Lt prorier t:o f::ay tbci t: c:0,111!:;e l for r1r. 
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Fletcher may well not have cross-examined because it was 

never made clear that the passport was being produced 

other than for the, purpose of establishing \/hat was 

recorded in it and not \rl1at was not recorded in 1.• ·'-'- • Hence, 

tl1c failure,: to cros:3-examinr':! lacl::s the significanco, in 

my jud~fment, that it would ot!·wrw:Lse have. On tlw, other 

hand, v1hile it l.,3 easy to b(, wise c1.fter t:hci event, if the 

District Court ,Judge had sought subr.17.f:'sion,, from counsel 

after he hcHl correct.ly c1:yr;tali~,ed th,3 issue, it may ,,,ell 

lx, thi1t:. counsel for the a;:ipe11ant v.voul<'l hi1VC developC?d 

his circum:::;tant:ial evidence Fn~gm11cnt: in rnich the c::ame way 

as it has been developed on aµpeal. 

Defore I draw the tln:caclf:; to90t}1er I tld.nk it. 

appropriate to refer to a s~)mission of counsel for the 

nppellnnt to the cfrect U1at U10 District Court Judge 

failed to (Ji\rc cons id era tion -t.o th(-;: proof of ft1cts 

Liy indi rcct evic1L1ncc·Q, Counse::l too]: rnc throu9l1 an cu1al:1sis 

of the prccir.;c \Jt_)rr}s use(t by tJ1e ;rud~fc.:; br~ing thor;o cont:1inc~d 

The knub of '..:he suiJrnis~d.011 is that the D.i.~;1:rici.: Court ,Jrn:gc 

n39ard tc the rcx:(Ttion of ci:,~cum,;t,:rnti0l evidence and j n 
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an experienced Judge. ne clearly knows the difference 

between direct and circumstantL'tl evidence. In my view, 

in an elliptical way, he said that while as a matter of 

inference it Has likely th11 t: ~ir. FlE!tcher ,·rns in Ne·w Zealand 

011 the 1}tl1 J:Jov(:!n1ber l1e could not br.in~r hi1nself to drav1 tlla.t 

inference as the only credible interpretation of ~1e 

evidence anc1 h(:? :felt: obliqed to rclec;ate it to conjecture, 

surn,ise or assu11tption. 

The approach to circumstantial evidence ls well 

known. 01,e of the more succinct s ti:Jh'.'!mEmts is to be fotmd 

in the judgment of Mahon ,J. in Police v Pereira ( r.up,:a) 

pages 552-553 :-

'"l'lrn finding of guilt necessarily had t.o be 
renchcd by a pro6ess of inductive inference 
fonnc'!ed upon proved facts. It was not, of course, 
necess,H:y that each spec:i.fic fact be proved 
beyond :ceaf.;or,ab1e doubt, but when all the facts 
and circw11st;:~nces were gathered to~50tlier and 
consiclered, then tlw cu:mulai::Lve 0f:fBct had to i,c 
such as to sotisfy the rnagistr2tc beyond reason­
able doubt that tl1e inference of guilt was tl1e 
only inference to bo draw. I cite ;:en? '.f.'ho:.,ta.s 
v ·rhe OUCi:."ll (197;;;) NZLR 3,1 (CA). 't'hen the ·--­
quc,~sti.on 21riDcs an to wlrnt c~risrce of circum­
stantial proof wil1 suffice t:o .-;:·,pr,ort v. 
conviction." 

Counsel for thE:e appelli:rnt: conceccd t.:1<1t a p:i c,cc!rnc,~1 app:nluch 

rn;:1y well result in an advr:TSC! decision ta}:inJ uach of t.l1s 

was the approach adopted l)v 
~ . ~! counsel for i:he pr;l ice in 

cle,:1r U1at one i:.u:.,.;t h.,.vc rc,-.r,1i~cJ tc t.hc. Clm1uJa,:i".JC.\ 0.ffecl: 

of the relevant c:i.:rcurn,-, r-.,:,nc12,1. 
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the relENant circumstances do not nc'ccssarily relate to 

the preciB(, day upon which the offence 'Was committed but 

cover the total relevant scene includin~; subsequent events. 

It is my :judgment th2.t the cunmlative impa,ct o.f' tllc: 

circumstantial evidence in this case ] eads one int:'!Vitably 

to the rational conclusion that nr. Fletcher was in Net, 

Zealand on the 11th November. Furthermore, I can l'ic!t.ec-t no 

contrary infm:,cnc:0~ inconsistent with hir; preBence here 
4" 

on that day and in doin<J so I l1ave con::dJten~d l:hc subrni::;sion:s 

of: coun::;el for Hr. Fletcher and in particulc;r his ::]ubmission 

based on the ci0ht clay clelc:ry. 1'\.s to that 1 am convince<'! 

by the suLi1~1ission of counf~ol :Eor the app0.ll2nt thi.\l:. beyond 

any cloubt at all r,ir. Fletc!wi: \la/3 in l:·:m'l Zealand on the 

11th J:-:ov,::,rnber on ,,,hich date he appliec~ for anc1 obt.ni11ed " 

with a 1xirson who has brol:cm the nE!Xns by J.cavi:HJ the 

count.:i:y, thtm J:eturnin<J, and then c:1sl:in,_r to rerna:i.n. 

I am conr;cicms of the f,,ct tha L-, I ht1..VG lwc1 to 

rcco~;niGc the c;J~ill and ab:i.J.ii.y of the Jud0es of thee Distr:i.c 1: 

Court. 

-.-1011 :,2tvc come~ tel " . CO!'':C.L tlE', :t..on 
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81c questions aske~ of this Court are to be answered 

ar.; tol lrn:s : -· 

(a) 

(b) 

Q. 1·7as it necessary for the informant to 

provide direct cvi(foncc that the 

defendant was in New ZcalRnd on tho 

4th day of Nov<~mber J 9B2? 

A. No. 

(). On the·cvidence adduced could I 

reasonably liav,'.') rc.J.ci 1 c:,cl the conclusion 

,1th day of llover,1ber 19 8:~? 

A. No. 

In tm:m,3 of Sect:Lon 11 ;>, of the Sur:1r.1ary Procc-,cdings Act J. 9 5 ·1 

I remit the matter back to the District Court ·,·,ith the 

above o1;j_nion a.nd ,-.1i ·l:h the din,iction th;:i. t. a conviction · l:,1:"; 

entered asr,0d.1is t the l'QSpondent. 

:;ol:i. c i. ton; : 

l\.ppQJ J.E~nt. 

Responc1c,,nt 

.1,\)l)jnson, '.l'oornc,y & P2rtr,er:-:;, 
napi.Gr .. 

T,anqley, 'J\•1i~r~1 & Co., i~apicr. 




