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.JUDGHEN'I' OJ? '::1 • 

On the 10th November, 1983, the appellant was 

convic Led on a charge of p2lJ:king a motor vehicle in a 

prohibited area marked by a broken yellow line, the charge 

arising under the provisiona of Reg. 35 (2) (d). 

'i'he clppellan·t ,,'!as con.vicb:ed by Justices of ·the 

Peace after a defe~ded hearing. In their decision the 

Justices, after setting out the contention.s of both sides, 

found as folJ.ows, . 

"'rhere is no ouest.ion in the minds of the Court 
that broken ~ellow lines were placed on that 
rOCldway. Yon have" s·tated that you parked on 
the left of the yellow lines and you have 
indicated by a photograph that you presented to 
the Coltrt an indica::.iCJn of 'Lhe area and t.he car 
parked on that Jeft side of the roadway. The 
evidenc0 presentod t.o the Court has indicated 
that there is no kcrbin~ and there is no footpath. 
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It is indicated also to the Court under cross
examination by yourself that there were other 
vehicles parked there but there was no visible 
sign that there was a no parking sign there, 
there was no physical barrier to anyone driving 
and staying on that side of the broken yellow 
line. 

It is quite c lear under the section that 
parking a motor vehicle in a prohibited area 
marked by a broken yellow line is against the 
Regula·tion 35 (2) (d) and in the Court"s view 
then:. is what has been established, that the 
regulation was broken to the extent that it is 
quite cleaJ~ even from the photograph that there 
is a broken yellow line established there and 
that a person should not be parked on the broken 
yellow line on the left or right of the broken 
yellow line unless it could be clearly shown 
that there was an area available which a parked 
car co~ld be properly parked. In other words 
as this area clearly indicates that it was road
way as far as the evidence of the Court is con
cerned, the Court finds that the charge as stated 
here has been proven and it finds accordingly. 

Pollowing a further conU11("nt by the defendant., ·the Justices 

made t.he following sta·tement:-

" Look, the Court has already determined that 
and finds that the evidence given indicates that 
you were parked within a few inches of the broken 
yellow line althou~l on the left of the broken 
yellow line and the Court has considered the 
fact of whether this is defined as a roadway or 
not. It does not find that it is a footpath it 
finds that the area is a roadway and has 
determined that. matter accordingly. " 

The appellant produced a photograph. This was 

not according to the decision rejected by the Justices but 

the position of his vehicle as shown in the photograph does 

no·t c.ccord with the final fi~ding that he was parked within 

u fevl inches of the broken yellow line. The traffic 

officer in evidence referred to the position of the vehicle 

on a number of occasions. He first said:'-
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"The section of road where the Vanguard and 
trailer were parked was clearly marked with 
a broken yellow line which forbids parking 
at any time." 

In cross-examination the following passage occurred: 

"Didn I t I point out to you tha't I was not 
parked on the roadway'.? Yes, you pointed out 
to me ,that you were actually on the lef,t hand 
side of the yellow lines! the shoulder.' 

Didn't I point out to you then that I was parked 
on the left, on the verge of the road? Yes. 

Al1d didn I t you say to me that you can't park on 
either side of a broken yellow line? Yes I 
did. 

)md in re-examination: 

"You said in evidence tha't 1:he defendant's 
vehicle was parked on the grass I think it was 
you said adjacent to the yellow lines .... 
Parked on the shoulder. 'rhe yellow lines were 
on the right hand side of the vehicle and the 
trailer. 

Here the yellow lines on a solid portion of 
the road? Yes they were. 

This grC"ss, is t,hat a normal grass verge in the 
sense that it has kerb? It is not grass, it 
is gravel I think, there is no grass there at 
a11. 

Coul~ you be specific on that. 
is it grav81? 1t is gravel 

THE COuRT -

Is i,t grass or 

The evidence you have given is that the vehicle 
was p3.rked. on the 1ef-t side of the double 
yellow lines. 'rhat is on the gravel? Yes 

Towards what? a footpath? No, it is hard to 
eX]Jlain. People pa1.k .,there because there is 
shade, there a.re trees.' There is gravel, 
there is a baak I seem to recall, a grassy bank, 
trees. gravel, then there is the sealed road but 
the yellow Jine~ themselves from what I can 
recall d8n' t co:no 0ut from the edge of the seal 
a met:re, 1:he ye:!..:i 8W lines are fairly close to 

" 

the edge of t,hs seal tcwards'the gravel. The 
vehicle and the trailer were parked on the gravel 
wi th the yeLl_ow lines running almost exactly with
in inches of ~he right side wheels. I can't 
recall but the wheels may have actually been 
slightly.on the seal but I carr't recall for certain. 
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You say the car was parked within inches of 
the right s~de of the yellow line? Yes, no, 
the yellow lines w,,,re to t~he ri(;rht of the 
right hand wheels of the car and trailer and 
I seem to recall that they were quite close 
The car \vas on the left of the yellow line. 

The wheels of the car were close? Yes I 
recall they were quite close because the actual 
gravel shoulder is not particularly wide, it is 
a fairly tight: sort of a squeeze. 

And the evidenc e you have given is that t.here 
is no footpath there? No not on that side of 
the ~:02.d. 

Is that all roadway'? I imagine it is. 'rhere 
is no footpath there. It could be used to 
drive on , it is not grass, there is no footpat.h. 
The other side of the road has got a footpath 
with kerbing on it. " 

In spite of the indication of the vehicle on 

the photograph produced by tho appellant it would seem 

clear that the Justices held the appellant's vehicle was 

rather closer to the low line than the photograph 

indicates I and this must. be regarded as a finding of fae-i:-. 

However l there is no findinSJ that any part of the vehicle 

\vas actually on the sealed surface of t:he roadway. There 

is only one passage in the evidence which suggests that any 

part of the vehicle might have been on the sealed sUJ:[ace. 

That is where the traffic officer indicated that the wheels 

may actually have been slightly on the seal but he goes on 

to say that he canllo·t recall for certain. In the absence 

of a specific finding, and bearing in mind the totality of 

the evidence, it seems to me much more likely that the 

appellant's car was parked as the traffic officex said 

more than once on 1:he grRvel to the, left of ·the sealed 

surface, and I proceed on that basis. 
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The Traffic Regulations 1976 deal in Reg.35 

with restrictions on stopping or parking vehicles. Insofar 

as it is relevant this regulation is in the following terms:-

" 

(2) No person, being t,he driver or in charge 
of any vehicle, shall stop, stand, or 
park that vehicle on a road, whether 
attended or unattended ...•............. 

(d) In any part of a roadway so close to 
any corner, bend, rise, dip, traffic 
island, or intersection as to obstruct 
or be likely to obstruct other traffic 
or any view of the roadway to the 
driver of a vehicle proceeding towards 
that corner, bend, rise, dip, traffic 
island, or intersection, or within 6 m 
of an intersection, or on any part of 
a roadway where the controlling 
auUlori ty has marked a broken yellow 
line parallel to and a't a distance of 
not mo:ce than 1 m from the edge of the 
roadway ................................ " 

rrhe terms "road" and "roadway" are defined for the purposes of 

the regula'tion in ,the following terr!ls:-

"'Hoad" includes a stl~eeti and also includes any 
place to which the public ha~e access, whether 
as of riaht or not; and also includes all 
bridges,-culverts, ferries, and fo~ds forming 
part of any road, street, or other place as 
aforesaid: but does not include a motorway 
within the meaning of the Public Works Amend
ment Act: 194"/. II 

"'Hoadway' means that portion 0;: the road used 
or reasonably usable for the time being for 
vehicular traffic in general; and for the 
purposes of Part VIII d~ these regulations 
includes a public cycle track consti.t,llted under 
section 176 of the l'1unicipal Corpora+:,ions AC't 
1954 or under section 197 of the Countle~ Act 
1956." 

It is clear from this that. the term "road" is 

a general term and the term "roadway" is more restricted 
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applying to the used or usable area of a road as distinct 

from the full legal extent of it. The traffic officer 

does not seem to have directed his attention specifically to 

the question of what was the usable area of the road but he 

did say that the area where the car was p~rked could have been 

used to drive on. 

In Cari2Z_'::I::~_Ha~.:::.11 (1934) N.Z.L.R. 766 Herdman, 

J. was concerned with a collision between motor vehicles and 

it was import:ant: to be able to determine the centre of the road_ 

and for that purpose it was necessary to know what area 

constituted road. In the particular case the road surface 

had a bitumen s-trip sufficiently wide to allow ample room for 

vehicles to pass with safety, in fact, some 28 feet wide. 

'I'he surveyed )~oad was 54 feet in ,,,idth and there was metal and 

sand at the side of the bitumen. The regulation with which 

the case was concenled defined the centre line in terms of 

that portion of the road which was "used or reasonably usable" 

for the time being ~or vehicular traffic in general. The 

teL'ms "used or reasonably usable" still appears in the 

regulation with which I am concerned. Herdman, J. considered 

that the metal, sand and gravel should be considered to be 

reasonably usable. He nevertheless interpreted the regulation 

as fixing the centre line for traffic purposes as being the 

can-tre of the bitumen without ta)~ing into account the o-cher 

&reas. In doing so he followed a Canadian decision of 

Parr v. Hurt (1920) I W.W.R. 89 of which he had only a note 



and which has not been available -to me. The learned Judge 

considered that it was important that a driver should be able 

to tell with certainty whether or not he was on his correct side 

of the road and that there would always be a doubt about that 

if he hdd to take into account indeterminate areas at the side 

of the bitumen. He concluded tha-t in those circumstances the 

regulation would be interpreted as confiniJ19 the area concerned 

to the bitumen. 

It is not unimportani: to notice tha-t t_he learned 

Judge placed an emphasis on the term "usod" appearing in the 

regulation ,¥ith ~'hich he ,vas concerned. He considep"d -that 

as di~;tJnct from usable surfJce the "used" surface was confined 

to the bitumen. 

The roadway on the basis of this interpretation 

is therefore in such circumstances the bitumen surface. This 

tion obtains additional support from the wording 

of 36 (2) i tE;elf which refers to the broke11 yellow line 

being not more than I m from -the edge of ;:he roadway. By 

placing a yellow line on the roadway tne local a~thority 

defines the edge of -the rO':ldV.1ay which mus-t be a lnaximum 

distance of 1 m from the broken yellow line. It could be 

argued that this could be so interpreted as to :i.nclt;de any 

area of metal or other surface up to a maximum di st_ance of 

I m fiom the broken yellow line. I think this is unlikely. 

The broken ye110\\' line is to be put at a mC':xim<::m distance from 

ttie edge of the roadwclY which obviollsiy involves a conclusion 
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that it could be placed at a less distance than that. For 

the purposes of the ~-egulation I think it more likely than 

not that the regulation would take into account the practical 

interpretation appearing in ..:;.,..:.;..::..:..""--_.:....;_;;.;;;;:;::.:.:..:.....:;.cl~=.l (supra) which 

was decided long before the passing of th~ current regulations 

and which has remained unchallenged for many years. In my 

vie,,, I therefore I the term" roadway" for the purposes of this 

case is the sealed surface and, since I have already concluded 

that the appellant was not stopped or parked on the sealed 

surface f he is en·ti tIed to an acquittal and ·the appeal mus·t 

be allowed. Obviously this decision is to some extent 

dependent upon its own facts and it may be that different 

considerations will arise in other cases. 

Mr. Winger also relied upon the provisions of 

s.108 "lhich is in ·the following terms: 

"108. ~2.~E?.toJ2l2..~.!:'.Jl. lin£~_--(l) Any place 
where a controlling authcrity has prohibited 
the kerbside stopping of vehicles at all 
times, dri'lers may be advised of this prohib
ition by the marking and maintaining of a 
bro1<en yellow line not less than 100 ITl'11 wide 
and not more than 1 rn from the adjacent kerb 
or edge of the roadway. 
(2) Any such broken line shall consist of 
painted strips not longer than 1 m separated 
by gaps not longer than 2 m in length. 
(3) Where no kerb exists, the controlling 
authority may mark a similar line to indicate 
that the stopping of vehicles is prohibited 
if any part of a vehicle stopped on that side 
of the road is closer to the centre of the 
road than the broken yellow line. " 

He 5u1)111i t·ted t:hat the two regulations were ·to be read toge·ther 

an~ that the provisions of Reg .. 108 (3) resulted in Heg. 35 

requiring to be interpret.:ed in such a manner that in every 

case where no kerb exis.ted no offence was commi tt.ed if no 
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part of the vehicle in question extended across the broken 

yellow line to -the centre of -the roadway. 

Mrs. Shaw for the Ministry contended that the 

tvw regulations were quite separate and each cons·tituted its 

own independent code. I should be more inclined to accept 

the submission that the two regulations required to be read 

togethel~ for the reason that f if the two regulations ,'lere to 

be read entirely independently, a person might comply with 

t.he provisions of Reg. 108 bu-t still commit an offence 

under the wider ambit of ·the provisions of Reg. 35 and that 

in such cases no-prohibition would have been necessary in 

1\(;g. 108. However, there are difficult questions raised in 

connection with this submission and, in view of my earlier 

finding, it is not necessary for me, and probably undesirable, 

to come to any conclusion in respect of it. 

The appeal \-1.1.11 therefol~e be allowed. The 

appellant is entitled to costs which I fix at $100. 

\ 
\ 
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