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WHEREFORE the Plaintiff claims

(a) Possession of 753 knives purchased from The
Farmers Trading Company or in case
possession cannot be had, judgment for the
sum of $1.882.50 being thelr value.

(b) By way of damages £or the detention thereof
the sum of $500. *

The case was put in the District Court, and in this Court,
as being an action in detinue. For the reasons which are set out
later in the judgment, I do not consider that the plaintiff has

made oult such a caseé.

The modern view that pleadings sheculd be liberally
interpreted and that the real issue railsed by the pleadings cghould
not fail by reason of the mode of pleadings, clearly deserves
particular enphasis and consideration in the District Court. I
have considered whether the pleadings in the present case would
rrovide the basis for determining the dispute which is at the
centre of this matter on some other basilsg than detinue, but as hest
I can judge the matter this is not ‘feasible, principally because of
the failure to join The Farmers Trading Company (YFarmers") as a

party in the proceedings.
The respondent's action must therefore stand or fall as

one in detinue.

It is convenient at thie point to set out the facts, which

be briefly stated. The contentious area was a relatively winor
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. of the whole, and His Honpour's findings on the conflicts were

R
<o W
ls it

challenged by the appellantsa.

&

Mr Benjamin Dovle and his brother, Mr Roland Doyle,

operate similar businesses in the same block in Hobson Street,

Auckland, a short distance from the premises of the Farmers Trading
Company. There ig 1little love lost betwsen them. Theiy parents

are described in the judgment as “estranced’, and while My Roland
Dovie is assgsisted in his business by nis mether, Mr ¥enjenmin Dovle

is assisted by his father.
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On 10 July 1981 Mr Benljamin Dovle negotiated with the
Farmers to buy a particular type of fishing knife. He and a Mr
Wayne Jones, an emplovee of Farmers, finally agreed that Mr
Benjamin Dovle should buy the whole of FTC's stock of such knives
at 45¢ per knife. Mr Jonesg did not know how many knives his
company held in stock, so it was not possible to fix the total

price there and then.

The evidence of Mr Benjamin Doyvle on this point reads:

vo... Mr Jones and I went into his office on the
third floor. I proceeded in writing out a chegue
and Wavne realised that he did not count the
krniives that he had stacked up and had in the
warehouse out the back so I stopped writing the
chague. Mr Jones said 'If you give me a bit
longer, I'11 get the boys to count the ones out
the back and they can deliver them over to your
place and you can £i1l in the right amount cn the
cheque and give the chegue to the boys:'. ¥

What happened next was that, after the knives had been
collected and counted, two of Farmeérs' delivery boys., having been
instructed to deliver them to Mr Benjamin Doyvle's premises, took
them instead to the appellant's premises witlh an invoice which
gtated "75%3 only Fish HKnives", and “Amount 338.85%, In the nmiddle
section of the invoice form appears the statement, after a printed
notation "CUBYT. No. Afc.", "10/07/81 2 CASH TCT 338.85%",
indicating that the transaction was classified by the vendor asg a

cash sale.

Mr Roland Dovle stated in evidence that wher the buys
arrived with the invoice they asked for “#Mr Doyle" and were shown
to him. They said they had the involce from Fasrmers and asked for
payment of the agreed price. He said he asked who had ordered the
knives and thought that they sald "Mrs Dovie". He stated that he
then assumed that his mother had crdered the knives, gave the bovs
a cliegue for $338.85, and proceeded to take action te resell the
knives. Indeed, he claims that he had sold 600 of ihem prior to
the arrival at hils premises of hisg bxbkheﬂ and a representative of

Farmers, after they discovered the error made by the dallivery boys.
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The learned Trial Judge d41d not accept Mr Reland Dovle
evidence that he had no idea that the goods were intended for his
brother's bkusiness, nor his evidence about the immediate resale of

the great bulk of the knives received.

"The possibllity of confusion must always be there”, saild
His Honour. "and I do not think Ffor one moment there would be any

misunderstanding on the part of the first defendant as to who had

ordered these articles in these circumstances®. That finding, of
course, excludes the first appellant from the cla of a purchaser

for consideration in good faith and without notice.

There were some unresolved conflicts about what was said
between the brothers and the representative of the Farmers in Mr
Roland Dovle's shop, but clearly the latter did not agree to hand

er

over the knives, and a formal lett £ demand sent by Mr Benjemin

o
Doyle's solicitors on 20 July 1921 did not induce him to change his

mind.

On the issuve of ownership of the knives the learned Judge

.

said at pp 3 and 4 of his judgment:

" Looking at the evidence as & whole 1t appears
guite clear to me that there is no digpute
between the Farmers Trading Company and the
plaintiff as to where the property in the goods
iay. They are at one that the plaintiff was the
owner of the goods and sntitled to possession of
then The arrangementis for payment had been mads
w11 ‘h were dela.gubwly to both parties and 1 do
not think iv is oven to the defendants in the
light of the evidence I hovo heard to suggest
that there was no complete contract bhetween the
parties nor can they successiuily al

allaege that the
property in the gacda b passged to the
plaintifg.”

2] (;i"

In this Court the stated grouad of appeal was that the
evidence did nct justifyv the finding that the knives were the
property of the responden’ at the tiwme the appellants were reguired
to deliver them up to him, and ihe argument centred on the guestion

of the time at which the plaintiff acgnired proverty in the knives

he had agr from the Farwmaers.

ed Lo purchas
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I was far from satisfied that question was decisive. in
any event it seemed to me that the evidence did not provide the
basis for a positive finding that the parties had intended the
property to pass at the time of the agreement, and there were tinme
constraints affecting the advisability of adjourning the argument
part heard. After discussion with counsel it was agreed that the
matter should proceed to a conclusion by means of the preparation

and filing of memoranda of argument in writing.
Those memoranda have now been filled and considered

The respondent's submissions ralse the guestion of the
signifivance of the right of possession to the knives as distinct
from the right of property in those goods. That guestion vas
raised in the District Court in the course of brief argument on an
application for non-suit made at the end of the plaintiff's case.
His Honour then held thet as the Statement of Claim relied on an
allegation that the plaintiff had property in the knives at the
time of the dewand, it would be unfair to let the plaintiff switceh
hergeg in mid-stream. It does net seem to have been considered
then, nor at any other time during the hearing, that the plaintiff
might be obliged to establish rights not only ¢f property but alsc
to the immediate possession of the knives. Rather, it would appear
that the relative simplicity of the facts, in combination with the
obviocusly superior merits of the plaintiff's c¢laim on the facts as
Hig Honour found them, obscured from all involvaed the desirvablility
of commencing by determining the egsential elements of claims in

Jetinue.

such c¢laims were abolished in Britain by the Torts
(Interference with Goodg) Act 1977, in response to continuing
complaints about the artificiality and illoglicality of the common
law cvles as to detinue and trover. One of the most cogent
criticisms of those rules was written for the Law Quarterly Review
in 1393 by Sir John Salmqﬁd& whoe then sald:

Y Thusg 1f we open a book on the law of torts,

5 o wodo;v and rationalized, we can still
heor the echoes of the o0ld controversies
concerning the contents and boundaries of
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trespass and detinue and trover and case, and we

are still called upon to observe distinctions and

subhtleties that have no substance or

justification in them, but are nothing more than

an evil inheritance from the davs when forms of

aci“on and of pleading held the legal system in
heir clutches. "

The subject, he sald -

" {5 a region still darkened with the mists of
legal formalism, through which no man will find
his way by the light of nature or with any other
gui% save the o0ld learning of writs and forms of

action and the mysteries of pleading. "

It is ironic to note that notwithstanding the origin of
that criticism, the citizens of England have for some time had the
benefit of a modern code, while those in the Antipodes must still
endeavour to find thelr way through the complexities of the common

lavw.

That task now involves locating older editions of the

standard texts and commentaries, as Davis on Torts., the only New

Zealand text, deals but briefly with the topic, and Clerk & Lindsell

on Torts {(15th ed) is the only standard modern text which attempis
0

to ccensider the law in Britain before 1977.

The most convenient summary of the law is

Laws of Encland (3rd =d) under the title "Trover end Detinue®, At

para 1297, the section "Who May Sue" commences: "In order to
maintain an actiown of trovar or detinue, a person must have the
right of possession eand a right of property in the goods at the time

of the conversion or detinue;”. It wae common in most of the texts

for the remedies of detinue and trover to be considered together in
this fashion, although hi rically they are distinet remedies, the
writ in detinue being the earlier. While the cages cited in
Halshury to cupport the proposition set out above establish plainly
enough that the proprietary intersest in chattels nseded to support
an actlon in trover may be liwmired. there is no clear preponderance
in the authorities as to the natvre of the interest in chattels

‘inue. HMost authorities favour

[l
i
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-
T
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o
s

necegsary Lo support an actic

the view that a plaintirff most have "the property" in the chattels
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at the time he sues: see Rogenthal v Alderton & Song Lid [1946] KB

374, 377:

* 1¢ is further to be noted that the action of
detinue was essentially a proprietary action
implying property in the plaintiff in the goods
claimed: (see, e.g., Viner's Abridgment. vol.8.
p. 23: Holde woth, History of English Law,
vol.7. pp. 438, $.) It was, and still is, of
the essence of an action of detinue that the
plaintiff maintains and asserts hisg property in
the goods claimed up to the date of the verdict. "

The authority of that statement is not aided however by a
perusal of Viner's Abridgment, which at page 26 notes the
availability of "detinue de biens® under which a bailles could sue in

etinue, thoug j5) C the owne .
detin "yt h he be not the mert

Nor does Holdsworth., A Historv of English Law provide the

$0lid support which Viner withheld. The early history of detinue is

X

discussed in Volume III of the Higtory. It notes that the initial

et

emphasis on property wasg under threat in the thirteenth century and
states that “though the contractual aspect of debt and detinue was

a
gaining prowminence, from the relign of Bdward (Il onwards, it nevex

entively prevailed over the older ideas."®
The author’'s exawmination of the later development of
detinue is principally contained in Volume VII at pages 437-440. AL

page 438 1t is stated that by the seventeenth century the

proprietary nature of the action had become clzarcer. On the

[

h . that the

n
[

following page is > statement relied on in Ro
action was essentially a proprietary action. However that gtatement
is but the first clause in the sentence: “The action was
escentially a proprietary action; but it was also a personal
action: and both the lawyers and the Legislature had gradually coms
to think that pergonal actlons must be founded on elither contract or

tort."

Indeed, Sir William Holdswortn jolned Sir John Salmond i3
recognising the obscurity of the basis of detinue. “To the end®, he
saye, "the lawyers never guite made up thelr minds ag o the nature

of detinue."
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Perhaps the most helpful commentary is the nineteenth

century practitioners'’ guide and mentorn, Pullen and Leake's

"Precedents of Pleadings", which in the third edition at page 312
states: ‘

"o gupport thig action, the plaintiff must have
the right to the immediate possessicn of the
goods at the time of commencing the action,
arising out of an absolute or a special property:

..

The cases cited in Bullen and Leake, while not all capable
of complete reconcilation, show that an estate as mortgagee Or as
tenant for life or as bailee, could provide the necessary
proprietaery gualification.

What does not appear in any of the commentaries noted or in
any of the authorities cited to me or gince discovered, is that the
contractual right of & purchaser of chattiels, before the passing of
property in those chattels to him in terms of his contract, can
qualify as a sufficient proprietary right to support a claim in

‘

detinue.

In any event, neither the early nor the more recent
authorities provide any reason to doubt the correctness of
Halsbury's contention that a plaintiff in detinue must have the
right to immediate possession of the goods detained. Thus, a
purchaser of goods in whom title was vested has been held unable to
claim in detinue purchased goods which remained in the vendor's
physical possession and subject to his right to a iien for unpaild

e ().873) LR 9 EX 54, cited in

purchase nonevs; see, Lord v Pri

Clerk & Lindsell at page 1042 in suppoert of hhe proposition: ¥So a

purchaser of goods in whom the title is vested cannot sue for
conversion until he payvs or tenders the price and thug becones

entitled to pogsession.”

In my view on the facts found by the District Court, the
plaintiff fell short of establishing a right te a claim in detinue
in two respects:

(i) Whatever the nature of the proprietary right which must be

established by a plaintiff in devinue. all this plaintiff had at the
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time he made his demand was a right in contract against The Farmers
Trading Conpany Limited, not a right of property in the knives; .and
(ii) If I am wrong as to the tiwme property in the knives passed {rom
the Farmers under its contract with the plalntiff, the egale was

@

¢learly one for "cash on delivery®, and the principle of Lord v

Price must apply. the plaintiff not having a right to possession of

the knives pending payment of the price to the vendor,

The seceond preposition is the simpler, and in itself
sufficient to be determine the proceedings against the plaintiff/
respondent. However, in view of the extent of the oral and written

argument directed to the first point, I set out below the principal

reasons which would lead me to find against the plaintiff/respondent
on that ground also.

The first is that, having now had the opportunity to
consider the principal authorities on this topic, 1 believe that the
better construction of the evidence is, a8 Mr Gould contended, that
the evidence on this point by Messrs Benjamin Doyvle and Jones, and
the general character of the transaction, sufficiently indicate that
the parties did not intend property to pass until the vendor's
delivery boys had received a chegue in exchange for physical

delivery of the knives.

The evidance on which Mr Gould principally relied was:

(a) The evidence of Mr Benjamin Doyle at page 4
1 ! G

LY Is it not normal 1in yvour type of business
that all transactions are cagh deals?
A Not necesgarily.
Q Are vou sayving that vou get ownership of
o~ g L

goods before you pay for them?

A Do you mean on credit.

O Nc¢ in a treéensacticn like thise

A Sorry can vou put that to me again.

Q In a transactioun svch ag this one you do

not get ownership or possession of the
knives until yvou have given the owner a
chegue do you?



10

A This is usually the case, yves. *
and
(b) The evidence of Mr Jones at page 7:

ire] The type of transaction such as this one,
ig it normal procedure for Farmerg Trading
Company to reguire payment and then the
items are passed over?

A Normal, ves.
Q It is a straight out cash transaction?
A Yeg. "

During the argument I asked Mr Grove whether there was any
other evidence which pointed towards the parties having intended

that property would pase when they made thelr agreement. He

guggested that the invoice which had been gent with the knives
assisted his c¢lient. My perusal of that exhibit does not persuade
me that it in any way assists the respondent: to me it rather
suggests that the trangaction was regarded by Farmers as a gpecial
trangsaction in which it weeg prepared to take & substantial
reduction in the normsl price for fts stock provided the whole was

guit for an immediate cash paymeni.

It is certainly possible to construe the evidence in the
way the Court of Exchequer construed the agreement in Lord v Price
by helding that it was only the right to possession which was
deferred. But while vhat construction was necessary in Lord's case
because the conditions of sgale specifically declared that the goods
were to be at the purchasger's visk from the time of the nmaking of
the contract, no such cordition wasg introduced in this case. The
more natural interpretation of the evidence seems to me o be that
Farmers were content to guit the whole of their stock for immediate
cash settlement, and that althouyh some deferment of payment became
necessary in order that the gceck could be located and counted,
that was net intended to alter the basgis of the contract,., namely an

evchange ©of goods for cash.

If. however, that cousiruction is not correct, the

furthest I censider the evidence can go is to leave the guestion of



the time at which property 1is to pass undetermined by express
evidence, and therefore to be determined by application of the
Rules under s 20 of the Sale of Goods Act 1908. With the greatest

respect toe the opposite cpinion declared by His Honour the learned
trial Judge, and giving due allowance to the fact that he had the
advantage of hearing the witnesses, I cannol reconcile the recorded
statements on this point by Messrs Benjamin Doyle and Jones with an
intention on their part that property was to pass on the making of

the oral agreement to sell.

The gquestion then is which of the Rules governs this set
of facts. Mr Grove supported the application of Rule 1. I prefer
Mr Gould's submission that the mattér ig determined by Rule 3 which

reads:

" Where there i1s a contract for the sale of specific
oods in a deliverable state, but the seller is
bound to welgh, measure, test, or de sgome other
act or thing with reference to the goods for the
purpose of ascertaining the price, the property
does not pass until such act or thing is done, and
the buyer has notice thereoi., #

In support of his submigsclion Mr Could relied upon the

commentary in Benjamin's 8zle of CGoods (2nd ed). Paragraph 319

notes that the Rule:

5

" is construed to cover the situation wheare
specific goods are bought which are unascertalined
in extent or 2 the price cannot be
computed until : cr quality of the goods
is ascertained. The ru]o codifies the common law
before the passing of ihe 1892 Act, but with the
additionsl reguirement that the buyer should have
notice.”

Paragraph 321 ccnsidere more directly the matters here at

issue, and can uscefully be set cut in full:

" The rule applles where the seller is bound to
weligh, measure on test Lhe goods, and also where
he is bound to do 'some other act or thing' with
referznce to the gocds for the purpose of
QSCJfL&lnx 1§ the price. The mere adding up of

te ltems previonsly measured is not
ufflcient to suspend the passing of the property
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for 'it is teoo trifling an incident to say that
the measure is not complete.' But presumably
counting the guantiity of the goods could be a
sufficient act, provided the extent of the goods
was unascertained and counting was not merely a
mental act to determine the price of the goods
the extent of which was already ascertained. *

Weither counsel nor I have been able to find any case which
ig directly in point., but in my view the cases do suppert the
statements of principle in para 321 of Benjamin's, and in a manner

which would make it appropriate to apply Rule 3 in the present case.

The cace from which the guotation in the second sentence of
(1835) 2 Bing (NC) 151. In that

para 321 comes is Tanslev v Tux

r
case there was an agreement for the sale and purchase of a number of

felled treegs at an agreed price per cubic foot. Fach tree had at

the time of such agreement been measured and marked tvo indicate its
allocation to the sale, but no step had been taken to caiculate the
total price prior to the vendor being adjudicated bankrupt. At page

154 Tindal CJ, with whose judgment on this point the other members
of the Court of Common Pleas, Park, CGaselee and Vaughan JJ all

agreed, said:

* Under the circumstances of this case, T think
there wasgs a cowplete delivery to the purchasern.
The trees, which were on the land of Buckley,
were sold at so much & cublc foot; the purchaser
to have the power of entering to remove them when
he pleascd,.

¥ anyr had remained to be done
by e pi v had not passed. But

when [ all that remainzsd was Lo
ascertain Lne LOL&L number of cublcal feet, and
that the number for each tree had been
ascertained, the mere adding up the whole 1s too
trifling an incident to authorise us to say the
measurement wae not complete. ©

Two early Canadian ecascsg, cach finally decided in the Privy

Council, illustrate the semc principle.

in Logan v Le (1847) 6 Moé PC 116, a raft of

2]

timber comprising "1.,391 pleces aeasuring 50,000 feet or less' wa
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sold at 91/76 per foot. "measured off". It was held thal the
property in the timber remained with the vendor until it had been

measured.

In Gilmour v Suuple {(185%8) 11 Moo PC 551 a raft of timber

"about 71,000 feet® was sold at 73/&d per foot. Before the

parties completed the note which recorded the sale, the vendor had
obtained measurements of each log by an official surveyor and handed
his estimates, which gave the total volume as 71,443 feet, to the
purchaser. It was held that, there beling nothing in the
circumstances from which it could be inferred that the vendor was to
make any further measurement in order to ascertain the price, the
property had vassed at the time of signature of the agreement. The
Judicial Committee noted and distinguished the eariler decigion in

Simmons v Swift (1826) v B & € 857, in which tihe agreement reached
[ 9

was for the sale and purchase of & specified stack ¢f bark at a
spacified price per ton. There the Court of Kings Bench had held
that property did not pass until the stock had been measured, this

"involving of necesgsity the concurrence of the vendor®.

In more recent times Shummons v Swift has been noted with

approval, as in Natlonal Ceal Board v Gambie [1959] 1 OB 11 (see

judgment of Devlin J at page 21). In that instance the question was
whether the property in a truck load of coal, sold at so much per
unit of weight, passed before the vendor's emplovec haé weighed the
load and handed a weight note to the purchaser's driver. The
decision of the Court was that the property did not pass until the
measuring had been completed and the result notified to the

purchaser's driver.
UL G r! driv

These cases, and others in which they have been applied,
establish that unless there is evidence from which a conirary
intention can be inferred -

1. If some measurement must be undertaken by or witn the
concurrence of the vender before the price cau be ascertained,
property does not pass until that action hasgs been taken: but

Z. That if measurements have been taken frowm which the price can
be calculated, the faci that such calculation remains ¢o be done

will not defer the passing of propenty.
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Although the original explanation for the distinction was
that such a calculation was "too trifling an incident® to justify
deferring the vesting of property, in terms of Rule 3 as it now
stands that result necessarily follows from the fact that the "act
or thing" reguired by Rule 3 must be an act or thing to be done by

the vendor.

I can see no reason in principle for distinguishing between
contracts for sale at an agreed sum per unit of weight or volume, in
which ascertainment of the price requires determination of the
number of such units, and contracts of sale of separate items at an
agreed sum per item where the number of such items is not known, in
which ascertainment of the priée fequires‘determination of the

number of such items.

As already stated there seemed to be no case directly in

point. Those which come closest to the ilgsue appear to be -
1. R v Tideswell [1905] 2 KB 273 in which the point with which we

are concerned was not at issue but arose in exchanges belween the
Court and counsel about an analogy ralsed by counsel in argument.

At page 277 Alverstone LCJ gsaid:

"o Suppose the owner of a flock of sheep were to
offer to sell, and a purchaser agreed Lo buy the
whole flock at so much a head. the owner leaving
it to hie balliff to count the sheep and
ascertain the exact number of the flock ...",

and expressed the view that in such a case the agreement would

suffice Lo pass property in the whole flock. However, Chanpell J's

descripticn of the analogy which had been put to the Court is in

lightly different terms, namely that of an agreement for the sale

w

0of "all the sheep in a field ... not knowing for certain how many
sncey there ave ...". It may be that the Court considered the
identity of the sheep was sufficiently established by their being

vigsible within the boundaries of the fleld.

7. Mitcehincon v Otalhepe Parmers' Meat and Produce Co Lid [1920]

GLE 4%, In that case an agreed number of sheep had been selected by

the intending purchasers, marked with a distinguishing mark and set

1Y
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aside in a separate pen. Prices were agreed for three different
classes of sheep but they were not drafted into the different
clasges until delivery was taken by the purchasers. Part only had
been so delivered by nightfall, and overnight the rest were losi as
a result of fire. FEdwarde J held that the conduct of the
purchasers' agent in directing where the sheep should be placed,
first in the pen then for overnight pasturing, was “notice of
exercise of dominion over them which ig consistent only with the

passing of property".

The passage which followed was accordiagly obiter. as far
as the present question is concerned. This passage dealt with an
argument that it was not possible to ascertain the purchase price of
the sheep destroved with mathematical precision. "ThisY, said
BEdwards J, #“cannot affect the plaintiff's right to recover the valuc
¢f their sheep. ... Such a trifling 4ifficulty muset be met in a
practical way." The practical sgolution he reached was to glve
judgment for a sum based upon the number of sheep destroved at an
average of the prices which had been fixed for the different

classes, which ranged from 31/6d to 35/- per head.

3. The last decision of some relevance is that of McGregor J in

Farm Products Co-Operative (Tararva) Ltd v Bellkirk Poultry Farm Ltd

[1%65] NZLR 1012, which considered an agreement to buy .the assets of
a poultry farm and business at a price to be determined by
veluation. The contract was subject to certain consents being

ovtained which had not been ebtained at the date when the vendor was

adjuvdicarad bankrupt. AL page 1015 McGregor J said:

" ¥Ff the contract had been an unconditional cne I
would have been prepared to hold that the parties
intended the property to pass on completlon of
the ation fixing the price, and notice

thereeof to the buyern. ¥ (emphasis added)

The clear inference is that, although the identity of the
assets being sgold was known, the concurrence of the vendor in
arrenging the valuation and the statutory reguirement of notice

wotrld have involved the application of Rule 3.
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I accept Mr Grove's submission, that Tideswell's case gives

some support to the respondent. In my view Mitchinson's case is in

the end of little if any significance. and the support which the

Farm Products decision gives to the appellants does no more than

offset the opposite opinion in Tideswell

More importantly. in my view, those decisions do not in

0

on
total disclose any sufficient reason for departing from the general

principles laid down in Beniamin's Sale of CGoods., which appear

simple, logical and easy to apply.

When applied to the present case they must mean that since

the counting necessary in order to determine the price, an act which

=

the seller aleone could do. had pneot been carried out nor the resull
notified to the respoundent at the time when he demanded possession
of the goods,. the property in the knives had not passed.

It follows that whichever of the two bases for fixing the
passing of property in the goods ig applied, neither supports the
proposition that the plaintiff bad the necessary ownership in the

knives to support & claim in detinue.

For all the foregoing reasonsg the appeal must be allowed.

and the judgment of the Digtrict Court vacated,

In manv respects this is an unsatisfactory result. The
principal grounds on which the appellants have succecded were not
put by them to the District Court, and thelr case 1s one 2ntirely

without merits.

The resvlt would be even less attractive were it not for
the circumstances:
1. That hopefully the cage may encourage those who maintain an
interest in law reform to reconsider the introduction 9Ff a code to
replace the artificiality and techulzality of the common law rules
as to datinue;
2. That although the regpondent fails in these proceadings, and

although this Court cannot adjudicate on any other procesdings,
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there is no reason for believing that The Farmers Trading Company
Limited, which frankly admitted its contractual obligation to the
respondent during the course of the District Court hearing, should
take any different position at thisg time; and

3. The Court has at least a discretion in the matter of costs,
which I have no doubt can in the circumstances of thic appeal

properly be exercised by declining to make any order.

Jamieson Wilkinson Castles, Auckland for First and Secend
Appellants

Anthony Grove & Darlow, Auckland for Respondent





