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applied for a prospecting licence over two areas t0talli.ng 

5,596 hectares in the Kauaeranga. Valley on the Coroma:1del 

Peninsula, north-east of Thames, and there were 20 objections 

,vhich were referred to the Planning Tribunal (Number Four 

Division) pursuant to s.126 of the Mining Act, 1971. After 

public. l'i:.,arings it made a written report to the Minister on 

1st. November 1983 recommending that the licences be 
. , 1ssueu 

(excluding certain areas) subject to revised conditions. 

The Appellant has appealed to this Court against that 

decision by way of Case Stated unaer s .126 { 13) and this was 

opposed by the Pirst and Second Respondents. the Third and 

Fourth Respondents taking no part. 

Most or. the land is in the Coromandel State 

Forest Park, a popular area with trampers, having a number of 

walld.ng tracks and lmts. The local District Council 

describes it as a recreational resource of national 

importance and probably the most intensively used forest park 

in the country. which is . not surprising since one-third of 

New Zec:land's population lives within 150 kilometres. Much 

of the area is covered by native forest. Prospecti~g would 

involve cutting grid lin(eS at intervals of a.bout 100 metres 

in selected areas up to one metre wide, to provide lines of 

sight and access, and vegetatJ.'?n could be cut to about 60 

centimetres above ground level. There would also be a 

number of drilling sites and helicopter landing pads to give 

access to the hilly t(J steep country cc.mprising most of the 

area, while 0x:i.sting tracks might be widened and regraded. 

This is only a ve1:y brief summary o'f the background described 

in the report in sorue detail. 

The Tr ib,rna l must have regara to the mat tGrs 

mentioned in s.li6(9) 0f the Act as follows:~ 

'! ( 9) In ·conduct1Dg . any 
section tbe Plannin~ 
rega:.d• to -

inquiry 
'l'r"ibµnal 

lmder 
shall 

this 
have 



are:-

(1) 

(a) 

( b) 

(c) 
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Whether the land 
mining operations: 
WhetbE:r the site 
ancillary works is 

The economic, 

should be used for 

of any p.ropcsed 
suitable: 

environmental effects 
the mining privilege: 

social, and 
of the grant of 

(d) The matters specified in section 3(1) 
of the Town and Country Planning Act 
1977: 

(e} 

( f) 

In relation to mining 
matters specified in 
of this Act: 

licences, the 
section 69(1A) 

Such other matters as the Planning 
Tribunal may consider relevant in any 
particular case. 11 

The questions for consideration of this Court 

Did the Tribunal err in 
determining that it was 
consider the .cumulative 
mining privileges? 

poiat of law in 
not necessary to 
effacts of other 

ThP. Tribunal noted that thine were a number of 

mining licences and applications current in respect of areas 

in the immed~.at.e vicinity and the land in question had a 

sustantial mining 

an adjournment by 

history. It was faced with a rcques'c for· 

the District Council to await the result of 

a study so that the environmental qualities of differont 

areas on the Peni.l']sula could be ranked according to thei,:: 

relative impo;:-tanC'e, anc this would assist in determining 

where concession Ghould be made to mining. It subrnitted 

that individual applicad ons for priv·U.<oges should not be 

considered one by one wi.thout reference to the imvact of 

oti1ers and the e,.um.1lativ2 effect. of a mmber of them. Irl 

declining this r2quest. the Tribunal. said that the benefits 
. -

wllich might. b€ gair,ec wo 111d he' sli.ght when compared with tl1e 

extedt of the delayE that would ba i~vQiveii. 

to 10.12). 

(Paras. J.O.J.O 
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Mr Salmon submitted that the Tribunal was 

obliged to take the cumulative effect of other mining 

privileges into account but refused to do so. Be based that 

duty on s.126(9) (c) requiring the Tribunal to have regard to 

the economic effects of the grant o_f the mining privilege. 

and on subparagraph (d) - the matters specified in s.3(1) of 

the Town and Country Planning Act. 1977. Those a.te 

described as matters •:,f NationaI Importance and include the 

wise use and management of New Zealand's resources. He said 

it was impossible for the Tribunal to pay- proper regard to 

those factors without looking at the effects on thes& 

applications in the context of the region as a whole. 

Consideration of each appliaatio~ in isolation does not 

permit any- over-view to be made of the relative importance of 

competing land uses. Such an enquiq' is also relevant to 

determining whether the land in quest.i,:,n should be used for 

mining operations - s.126(9)(a). Ha referred to the report 

of a differently- constituted Tribunal in Re an apJ>llcati.on b_y 

Amoco 1-Tinerals 9 NZTPA 44_9, ,•!here at p. 461 it. recognised 

that the environmental importance of some land might be so 

high that mining could never be contemplated on it., and 

therefore not even a prospecting licence should be isRued. 

It al.so discussed the cumulative effect of mining privi-leges 

in the Coromandel region at p. 465 and said:-

''Each applicaticn will have to be considered on 
its own me.-:its and in the light of the matters 
specified ih the Act. Yet there could be 
cumulativt• effects from the qr:ant of a number of 
licences on the sccial and physical environments 
which de noc appear from the separatci 
consideration of each application. 

No compre11ensi ve ;,urvey and evaluation 
natural resources and 
Coromandel · i:eg1or: has yet. 

e?:.vironment 
been done. 

of the 
of the 
Because 

of what we have l1ad to consider in evaluating 
. this. application. we have . tor·med the opinion 
that suc:1 a. sur·Jey and evaluation would be of 

.conside:rablc asslstance · to those who will :i.n 
future be required to· consider other 
applications (01. rnining prfvileges." . . 
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In a memorandum annexed to the Case StctteG r,he 

Chairman pointed out that the form of question (l) is not an 

acknowledgement th~t the Tribunal in fact determined that it 

was unnecessary to consiae.i: the cumulative effect of other 

mining p'riviJ.eges. I acknowledge this, but whether or not 

such a determination was made must depend on the contents of 

the report itself. There is nothing specific in s.126(9) 

requiring the Tribunal to regard the cumulative effect of 

other mining piivileges or applications, but they can be 

brought within the general language of (9)(f). Mr Sall,10:n 

2.ccept.ed this, and said that it. did consider such rnatters 

relevant, but determi.ned not to take them into account. 

With respect, I do not thint this a fair reflection on ti,e 

discussion and conclusions recorded in paras. 10.9 to 10.12 

of the report .. The Tribunal did look in a positive way ac 

the fact that there were more mining activities in the 

district and there coc1ld be cumulative effects. It 

concluded that their main relevance would be to applications 

for mining licences, and their effect on prospecting licences 

uould not be such as to preclude the Tribunal frcm giving 

proper consideration to this application solely on the b~sis 

of the hearing it had conductcil. This uas a question for 

the Tr.ibunal 's 

and I cannot 

reaching this 

own 

say 

judgmenr 

that it 

within its 

conclusion a or 

was wrong 

that it. 

sphere of co1"petence 

or unreasonable in 

erred in law. Tno 

answer te question (1) is accordingly "No". 

(2) Did the Tribunal err in 'i;oinr of law j.n 
failing to give consideration to the 
recreational resOurces of the areac t .. i1at 
were the subject of: the a;:ipJ.ica-.:~ ons which 
is. required by section 3 ( 1) ( b) of the Town 
and.Country Planning Act 1977? 

(3) Did the Tribuncrl err in ,point' of lavJ in 
holding that -

"The contribution which the t~salts ct 
the pr.ospeeting w0uld maJ;:e to tl:le wise 
use and manci:gernent of rl~sources mn.st De 
weighed ag.ainst' tlle .lfl,ely· effects of 
the prospectin~ activities''? 
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These two questions were grouped together by Mr 

Salmon in his submissions and it is convenient to deal with 

them in this way. I i1ave already ref,~Lred to s. 3 (1) (b) of 

the Town and country Planning Act, 1977 in which the Tribunal 

is required to take intci account the wise use and management 

cf Ne~ Zealand's resources. Mr Salmon submitted that a 

''recreational resource" is a ''resource'' within the meaning of 

this section, although he conceded that the Act, by virtue of 

its subject matter. might suggest that "resources" should be 

related to the land of the country. However, he founcl 

support for his view in Clause 3 of the First Schedule 

listing matters to be dealt with in regional schemes pursuant 

to s.11(2), and set cut under the heading "Natural Resources 

and Environment 11 as:-

"The identification, preservation, and development 
of the region's natural resources, including 
water, soil, air, and other natural systems, 
farmlands, forests, fisheries, mineral 
(including sand, metal, and gravel), and aceas 
of value for the enjoyment of nature and the 
landscape. 11 

He also referred to Clause 6 requiring the inclusion of 

"regional needs for land and water-b;,sed recreation." From 
these he drew the conclusion that a "re:,recstional resource" 

is a "resource" in terms of s.3(l)(b) of the Act, imported 

into s.126(9) of the Mining Act as a (;onsideratio,1 fer the 

Tribunal. Mr Salmon said that the T.i:itunal was more 

concerned with the effect of prosper:t!.ng o;i the environment. 

rather than on the area us a rec1:eational resorn:ce. which it 

effectively ignored in the baiancing of resources t~at it was 

required to carry out. 

Mr Curry maintained s. 3 ( l) ( b) . of tl1e 'l'own ,rnd 

Country Planni_ng Act dic1 not. ccntemplat2 a category of 

"recreation r'esou-::ce 11 within~ th~ term 11 resourc'::!3 11 
# which 

means only t~e physical resources of the environmant and not . 
the activities which might be carried -out on there . In his 

turn he referr·ed to the examples· g'iven · in Clansc 3 of the 

. . 
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First Schedule, pointing out that they recite specific 

physical resources and then concluded with a different. and 

distinct reference to areas of value. He sa~{S this 

indicates that the use of a resource is not to be regarded as 

being the same as the p~ysical resource itself. In his view 

Wfr Salmon's analysis confuses these two concepts, whe,:eas it 

is implicit. in its context that c.3(1)(b) refers only to the 

physical characteristics of the land. 

11 ResourcGs 11 is a \·•Jord capable of a broc.d ra:ng 1~ 

of meanings; the more common ones set out i.n the Concise 

Oxford Dictionary include ''means cf supplying what is needed; 

stock that can be drawn on; available assets; a counti:y's 

collective means for support and defence.•• In a contBxt of 

land use planning, it seems to me that resource is meant to 

describe an actual or potential benefit to the people of New 

Zealand associated with or arising out. of land or other 

physical features of the environnient aff2ctt'.:d by the planning 

process. I see no reason to limit the word by reference 

only to what the land physically contaii1s or supports:; in 

many si tuat.ions it has to be used before any beneri t can 

arise. It seems to be a legitimate use of "resources" in 

such a context to regard the land as bei;ig a recreational 

resource if it is or can be used for that purpose,in t.be same 

way as one could regard it as being a tou;:ist resotirce o.t: a 

food resource. However, it is not 1;ecessary fo!: me to 

decide its exact meaning~ Whether or Dot Hr Salrnoli I s 

interpretation is correct, I am s;iti.sfied that the Tribun,,l 

did give proper consideratibn·to his view uf &he recreational 

aspects of the area. In para. 'l.l it referred to the 

Appellant's submission that prospecting c011ld hsve a 

considerable adverse impact on the enjoyment that tll::>us;inils 

of people derive from the areas. and in· 3.3.3 it ;3aid:-

"The Kauaerang2 Valley is t!.1e focal po'int fc,:: 
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recreational use of the Coromandel State Forest 
Park: and is an attractive recreational area of 
importance to the region which is used and 
enjoyed by many thousands of people each year. 
.'.rhe forest and strec:t1n areas a.rt~ valued by many 
people for recreational use for enjoyment of 
peace, solitude., and f\1elings of affinity with 
the natural order.'' 

It then went on in para. 10.l to consider, 

pursuant to s.l26(9)(a), whether the land should be used for 

mining operations and clearly recognised as one of the 

relevant. fa.::tors its use for recreational purposes. There 

is a further important reference in para. 11.5 where it 

concluded that in the context of the forest park where people 

are taking recreation or carrying out forest managemont 

activities, the additional imp~ct of prospecting did not 

deserve such weight as to be regarded as unacceptable. or to 

out.weigh its benefits. Among those benefits would be the 

contribution to knowledge of the mineral resources in the 

area which would assist those cor1cerned in making decisi.ons 

about the use and n1cinagement of the country's resources. 

Reading tile report as a whole, it is impossible to conclude 

that the Tribunal did not give adequate consideration to the 

recreational aspects, or failed to give them their due weight 

in determining that the licence should bE granted. TJ1is is 

borne out by the close attention in the conditions to th:? 

protection of the natural environme11t, including tlw 

prohibition of drilling or machinery operations from 20th 

December to 1st February in each ~ear for the benefit of 

holiday visitors; and between 7 p.m. anci G a.m. 

to question (2) is therefore ''No''. 

T~:H~ ans·wer 

Question (3) follows on and was not <lealt with 

.separately by Mr Salmon. - Mr cur.ry_ pointed out that it 

essentially inyolves the weight given to t.110 evidence or 

considerations' by _the Tri!:>una) and is not a q·c,.,c,stion of law 

at all, and I am inclined to agre&. Jn l,r.ioco Minerals 

application the Tribunal summarised the· ef£ect of ic:.J.26(9) i.n 

the following eerms with wrrich
0 

I respe~tfully 2.<;reis :-
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'' ... in broad terms the Act seeks to facilitate 
mining end the wise use and management of our 
country's mineral resources; but it also 
requires that· due regard be had to the economic 
. social and environmental effects of mini.ng and 
to the wise use and management of other 
resources as well. Clearly the Act anticipates 
that there will be conflicts over values, and 
that choices will have to be made as to which 
consideration requires the greater weight in a 
particular case.'' (p. 460-461). 

As Hr Curry said, it is a matter for the Tribunal how it 

makes those choices a11d how it conducts the assessment 

entrusted to it. I can see no error of law in the 

proposition contained in question (3) and indeed it seems to 

me an entirely appropriate statement for the Tribunal to make 

in the circumstances of this application. 

that· question must also be ''no''. 

The answei: to 

The result is that the appeal must be dismissed 

and I reserve the question of costs for Counes:-1 to mc.<Jrn 

submissions if an order· is .required and thGy may be in 
writins'. 

/~ A-~ tJl .,, ,,. .: · fl .,:.r,. ~ /;I11',.(::1£J""/'. r ,·
1
i 

h' •Y.. ~ ,,; ,, ._,,~· 4' • r /Q -..r· ,. {· I \ .. ·, 
i._.,.. • y- e 

' { // 
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