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This is an ·api:;lication under both Rule 35 of the Court of 

Appeal Rules 1955 and Section 250(1) of the Companies Act 1955 

for a stay of proceedings pending disposal of an appeal ageinst 

a winding-up order made by me on 26th September l.984 of Exchange 

Finance Company Limited ("Exchange") . 'l'he appeal is brought by 

Mr L.Y. Bail.lie who was the governing direct.or of and a 

contributory in Exchange. In my judgment of 2nd October 1984, 

to which reference will shortly be made, I indicated that the 

company had a right to appeal against a winding-·up order in 

tne nan1e of the company, and referred to Halsbur:y ( 4th Edi ti.on) 

Volume 7, Para. 1395. 

!he litigation to achieve the winding-up of Exchange has !,ad 

a lengthy hi.story. 'l'he petitioning creditor was a related 

coll'pany, Lemmington Holdings Limited ( i.n liquidation) ( "Lemmingtor 

Somee of the histor:y-·of that 'Litigation was referred to by JJ1e iii 

;:ny judgment of 26th September 1984 and·it is unn":,cessary tc 

re t'er to i,t, again ... Since that iudament. 1 I have delivered another . - ., 

judgment on 2nd October 1984 refusing' an application by in 

eEfect Nr Baillie for" leave. to a·ppeal .direct to the Judic!.aJ. 

Cornmit:tee·of the Privy Council. 
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Hr Jenkins in support relies generally on the discretion 

of the Court to grant a stay so that the right of appeal is 

not rendered nugatory. Mr Grove opposes the application on the 

ground that the appeal is doomed to failure and that the 

effects of allowing the winding·-up to proceed whilst an appeal 

is still pending, are not catastrophic for the proposed 

appellant. He points out, under Section 250 of the Companies 

Act, that the onus of proof that proceedings in relation to a 

winding-up be stayed, rests on the person seeking the stay (i.e6 

including a contributory); no affidavit has been filed alleging 

any grounds for the stay. 

I think that it is proper that this application should be 

considered under Section 250 of the Act; even if I have 

jurisdiction under Rule 35 of the Court of Appeal Rules, I have 

come to the conclusion that justice does not require a stay. 

I had occasion, in b1e case of Thompson v. Com.mission of 

Inquiry into the Administration of the District Court at 

Wellington, ·(1983) NZLR 98 at p.113-117, to consider the 

criteria for the exercise of the Court's discretion under 

Rule 35 of the Court of Appeal Rules. I do not find it necessary 

to repeat everything said in that case; but in every situation, 

there must be a balancing exercise between the right of the 

appellant to exercise a meaningful right 0£ appeal and the 

various other considerations of the sort considered in the 

authorities; these include questions invol:1ed in the appeal and 

the lack of injury to the party affected by the stay. 

In this case, there are. t;·m principal reasons which make 

me refuse a stay. The fir.st is that the two issue.s \vhich will 

be before the Court of Appeal have been recently resolved by 

the Court of Appe!al in a manner adverse to the appellant. 'rhe 

-first of these is the construction of the deed between Lemmington 

and Exchange which was der:j.nitively interpreter'. by the.Court 
• 

of Appeal after one of tl:e nc,ce.11t appe&ran,ces by th2 parties 

before t:hat Court. The ir.terpretation of tl:e Co11rL of Appeal 

was totally adverse to Exd1ang:" .' 

·· · The second reason is that the mat.ter still unresolved at 

·coc1-rt of Appeal .level ·at the· time of niy earlier decision, has nm-1 
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been resolved by the Court of Apoeal in a n1anner adverse to 

Exchanqc,; that is whether the existence of a counterclaim is a 

reason for staying a winding-up petition; that is a counterclaim 

by the company aqainst. the petitioning creditor. 

In the recent released judgment in Anglian Sales Ltd v. 

South Pacific Hanufactnrinq Ltd, the Court of hppeal decided 

to approve the decision of Hardie Boys, J. in Re Julius Harper 

Ltd, (1983) NZLR 215; therefore, that question which was the 

central matter argued before me on the winding-up order, has 

now been determined by the Court of Appeal adverse to the 

appellant.. Therefore, it seems to me that the case of the 

appellant. in the Court of Appeal is not likely to succeed. 

It. is something which someone very rarely says in respect. of 

one's own decision, but it seems that, in view of the two 

recent decisions to which I have referred, this must be so. 

'.l'he second reason is that, according to Mr Grove, the 

only assets of Exchange are a photocopier which the Official 

Assignee undertakes not to qispose of, and a debt allegedly 

mving by Hr Baillie to Exchange. Mr Grove indicates that 

proceedings will be issued to recover this alleged debt; however, 

even granted despatch by all parties, it is unlikely that 

these proceedings could be disposed of before the likely date 

of hearing of the appeal in February 1985. 

There are no other creditors of Exchange other than 

Lermnington; the only point of difficulty raised by Mr Jenkins 

is that Mr Baillie may, as an officer of the company, be forceo. 

to disclose a statement of affairs. In considering all the 

various matters, it seems to me that this would not ba a grea'.: 

hardship; therefore, balancing the various factors as I have 

indicv.ted, 

for stay. 

250 of the 

I do not consider that this is an appropriate case 

If the applicatio~ is properly brought under Sect.ion 

Companies Act, there is, as Mr Grove points out, no 

affidavit in suppcirt·of thG application; this is necessary, 

because the _onus under th;t .section is cle?riy _on the applicant 

for stay to show that an. o:cder ought not to.be made. 

The application fo~ s;tay is accordingly .dismissed. 
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The question of costs is reserved pending the outcome 

of the Court. of Appeal hearing. Liberty t.o apply is reserved 

in respect of the photocopier. 
~ 
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Gr.ave & Dar low, Auckland, for Pet.i t.ioner. 

B.M. Laird, Orewa, fo·r Exchange and Mr LY. Baillie. 
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