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The Appellant has appealed against an 1njunct¢c

granted agalnst it in the DlStIlCt Court at Hamllton on the 81

'August, 1383, pursuant to s. 92(2) of the Town and Country 5

ﬂj_Plannlng Act, 1977 (“the 1977 Act“}

In September, 1970, the Appellant purchased a

-_reSLdentlal properfy at Ngaruawahla.'f it was, at that tlme,}
diln a runmdown condltlon.. He and hlS famlly 11ved in the hon
';He a%so, shortlv after acqulsltlon, commenced to use the '
i prpperty;for a caravan hire buSLness. For that purpose_ned“
' caraﬁansiwere stored and displayed qn'the front of_the eeetie
“It was not a full-time buSLness. In hls affldav1t of the 2n

1pDecember, 1982 flled on these proceedlngs, he sald that ther



. area' Iifﬁz . : _ 'rf.‘]f

R The Appellant,_when he commenced usmng the

A

land for the purpose of the caravan hlre bu31ness, had not

sought-the consent of the Coun011-pursuant to s.38A of;pheiﬁ L

Town and Country Plannlng Act, 1953 ("the 1953 Act"), p?In_ |

'o>1975 the Respondent comm;nccated to the Appellant complaints i

concernlng the Appellant s act1v1tles.__ As a result the 1“{5?]?*

Appellant was advised to make an appllcatlon to the Respondent

'for consent to depart from the operahlve district scheme by

"'us1ng the front yard of the property for the hire and’ storage

of_caravans. This it de._s Tho Respondent refused 1t33'

© consent on* the grounds ohat “1t 15 contrary to the prov151ons}f

of the town ‘plan ‘and wou! .d be contrary 'to the amenities of the :

From that decision ' the Appellant appealed to
the Towﬁ and Country Planning AppeairBoard,Ias it then was).

By a decision given on the 30th August, 1976, the Board

found:~

" Hav1ng considered the ev1dence and the

., submissions, the Board finds that from

.§=a strict planning p01nt of view the use

, . should be conducted in a light industrial
. or commercial zone. There is some

... detraction from amenities and the use

. does have some slight adverse effect on
... - the efficiency of SH1. If the use did
" not already exist on the Appellant's land,
_....the Board would not be inclined to give

. consent to the application.  To authorise
~: s a new non-confcrming use would have

 considerable planning significance. *

g
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However, the Board also accepted that the business was only

'part—time and that it was likely to'remain so in the relatively

cemall memmirmd b mE Nearmamahia & 0 T Fald Fhat +m roamidréa Fhe 5
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'Tt con51dered ‘that a limited consent would come w1th1n the

11m1tat10ns lmpoeed by 8, 35(2)(a) of the 1953 Act.! - It

therefore allowed the appeal to the extent “that “the Appellant

- was authorlsed untll the 30th June, 1981,_to depart from the ipﬁv
- provisions of .the dlstrlct scheme by u51ng part of .-the land

. for the hlre and storage for hire of caravans upon certain 5'

conditions and limitations set out 1ngthe[decision;

Thrs the Appeilant dld. But 1t then contlnued

'to use the land for the same purpose after the 30th June, 1981
. As a result after certain correspondence and the servrce of a ;7d
'-notlce on the Appellant the Respondent commenced proceedlngs |
" in the Drstrlot Court at Hamllton seeklng an order pursuant to d;:.
.. 58.92 of the 1977 Act . that an 1njunct10n 1ssue agalnst the AR

' Apperlant to restraln 1t from cont1nu1ng to use the property R

for the purpose of hirage and-storage~£or_h1re of caravans.

The 1earned Dletrlct Court dudge 1n.hls.deolslon_:fdf
dcon51dered the contentlon advanced on behalf of the Appellant 0
:that the consent of the Councrl under s, 38A of the 1953 Act-

was not requlred because the use to whlch the Appellant put RO
the land when he commenced oporatlng the caravan hrre busrneesii@;“
‘was not a use that detracted Or was llkely to detract from the_ﬂ{5;“

amenities of the nelghbourhood.'_ The 1earned Dlstrlct Court .:;f-"l”

Judge con31dered that that issue had been determlned by the

finding contalned in the dec1elon of the Town and Country f

Plannlng Appeal Board and thet it was not approprlate for hlm

"to reverse that flndlng._ He therefore held that the

approprlate course was to allow the Appellant to make an }
appllcatlon under s.153 of the 1977 Act seeklng a declaratlon :
that the use was permltted under s. 90 of the 1977 Act (the

existing use sectlon) He therefore granted the injunction

- in “the terms sought but ordered that its operation be deferred




_read:—:igﬁe-'

' the Ist December, 1931.

e don e et

i _Were filed by the:Appellant, the 1n3unctlon ‘Was to be further 5
| ’deferred pending the ﬁePllen of the Plannlng Trlbunal :

ff_However the Appellant elected not to adopt that course but

rather to appeal to thlo court agalnst the orders made ln the ff

..DlStIlCu Court

The proueedlngs to whlch thls Appeal relateszuf7

(l) Every person commlts an offence against Faa e
. this Act who, otherwise than as authorised : ... =
by or under thls Act, aftera district

liuwere brought pursuant to subss (liaand (2) of S. 92 ' They

- scheme or any part or provision of it
becomes operative, uses  or permits to be

:'.-used any land or building in a manner
. that is not in conformlty with the scheme
7 O0r any part oxr prOV151on of 1t as. ln force . -

ifor the time belng..--

R (2) The Council in whose dlstrlct the offence

has been committed may, 'in respect of a
continuing offence (whether or not a .
i conviction hag been entered in respect of
- the offence) apply to the High Court or,

if the Capital value as appearing in the
. 7». district valuation roll of the property
" ‘concerned doesg not exceed $50,000, to a 2~}a_ﬁ
. District Court for an. 1njunctlon to restrain .- 7

'“the contlnuance of the offence "

B It was common ground that

belng zoned re51dent1al the use of that

Oor storage for hire of carrvans, was not
-f_dlstrlct scheme that became 0perat1ve in

;7would the rev1ewed dlstrlct scheme whlch

A

I
rn"

.ex1st1ng use authorlsed to continue by S5,

-- the relevant parts of which prov1de-—rf

became operatlve:pneg_ﬂ? 3

the Appellant‘s land,-

‘land for the hlrage o
ln conformlty wrth theﬁ;ga

September, 1972, nor-;“*t

" The Appellant contended that the use was an-;fjt[rf,-

-90 of the 1977 Act;g~;a.a




-~ h -

| %hf- s (a) the use of that land or bulldlng -

(3) was lawfully establlshed

o : IR I -, before the district scheme
N AT S ;j;';"'T ?t*ov the relevant part or
A R P -.3._prov1510n of it became 7. @ -

F%ii) is of ‘the same character,;
: intensity and scale as, oOr
" . of a similar character,
“intensity and scale to,
- that for which it was last
~lawfully used before the
- . date on which the:district
‘-scheme or the relevant part
~ ‘or provision of it became
"f_operatlve,: or :
' S

PR

It'was agaln common gtound that the use to whlch:ﬂ:
the Appellant had put ‘the Land was of the same or 51mllar
character, 1nten51ty and s<ale to that for which it was used
before September, 1972 being the date on which the district
scheme became opetat;ve._ The issue, was whether that use was
lawfully established before that date. |

S Thls in turn 1nvolved ‘the appllcatlon to the":
_c1rcumst;nees of this case of subs., (l) of s.38A of the Town t“

~and Country Plann;ng Act, 1953. That subsectlon reads-»

e (l) Except with the consent of . the Council
- no use of any land or building that is
' not of the same character as that which
“immediately preceded it, shall be
: commenced by any person after the date
N Z. .t of the commencement of this section and
- : - before the date when the relevant

' district scheme or section thereof :
' pecomes operative, and no such use having @
- been so commenced shall be continued by
any person in any case where the use
. detracts or is likely to detract from the
amenities of the nighbourhood.. *

The Appellant accepted that the use of the land

for the hirage and storage for hire of caravans was not of the

s mharvamtar ae the mee which immediatelyv preceded that use.
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' likely to detract from the emenities of the neighbourhood.

[ FEE

_ One further statu ory prov1s1on requlres ]“
:con51deratlon. S 153 oL the 1977 Acc makes express prov151on

; for lssues such as thlS to be determlned by fhe Plannlng

R P

} Trlbunal. E It reads

0 " 153.(1) On application to the Tribumal in that
i . behalf by the Council are by any owner 5l
or occupier of land affected, or on o
- application made in the course of any
- proceedings under this Act, the Tribunal
.. may declare whether any specified use is
5 a use permitted by the district scheme
4+ for the land referred to in the application”
' or proceedings before the Trlbunal, or
- whether any’ specified use in relation to
that land is permitted under s. 90 or s. 91 3
L or Part V of this Act.; T :

7 1(2) Before making any -such’ declaratlon the - :
.. Tribunal shall require the applicant to
give notice of the application to such _

L - persons as in the opinion of the Tribunal -
cooweT - are directly affected by the application 0 o
- and not already partles to the proceedlngs. "

: » I return now to a more detalled con51deratlon R
of S. 92(2) of the 1977 Act. ' Its predecessor - s5.36 of the ’5'

_.1953 Act - has been held to be penal 1n nature by the Court_;:'

f of Appeal in Stewart Inv=stments Ltd. V. invercarglll Clty

Council - (1976) 2 N Z.L.R. 362. In Welllngton City Corporatlon.:
V. Chan (1971) i N. Zus.R..705 1t was accepted that the Lounc1l
.must dlseharge the ~onus of establlshlng the commission of a |
contlnuous offence before an 1n3unct10n can issue. Forther,tit
1t appears from what was said in. the Court of Appeal 1n Potterft

V. East Coast Bays Borouqh 5 N Z T P.A. 26A, that a hlgh degree

"of proof is requlred. wild, C. J. sald at p.264 that the Boroug
had to establlsh the commission of an offence and that proof to .
the standard of a c¢riminal prosecutlon was therefore required.

Richmond, J. at 269 referred to the high degree of proof

‘required.



a Counc;l that con31ders a land is berng.nsed otherwrse tnangt
ae authorlsed by the Act has two alternatlves. - It can B
prosecute the person responsrble under 8. 92(1), or it can
seek an rnjunctlon under $.92(2). The latter course would
'Erequently be favoured by a Counc1l as belng the more - |

: effectlve remedy. However, in elther case in my view the

same prerequlS;te is requlred, that lS, proof by the Councrl

that the. person concerned has commltted an offence - in the

-~
-~

case of an appllcatlon for an 1n]unctlon under subs (2) that
offence mast be a contlnulng offence. _.In either case, in my
V1ew Lhe Respondent 1s required to prove all the essentlal
elements of the offence to the standard requlred in a crlmlnal
prosecutlon.‘. There is no doubt that the use was not in |
conformity nith the scheme. The real 1ssue, as I have already
Vstated was whether the use.was lawful as an ex1st1ng use

pursuant to. S. 90 and that in turn depended upon whether the

use was lawfully establlsned before the scheme became operatlve.'_

On whom did the onus. of proof lie? Was 1t for the Respondent

-

to prove that the use was not lawfully establlshed, or was it .

for the Appellant to prove that it was?

-'df':In submlttlng that the onus was on the Appellant::
to prove that the use was lawfully establlshed that is, that

the Appellant had ex1st1ng use rlghts, counsel for the Respondent”'

referred to J H Tutbury Ltd. Ve Brereton (1976} 2 N. Z L. R 697.
The appellant had been conv1cted ander the 1953 Act for using
premises in a manner not in conformlty w1th the dlstrlct scheme.eff
:Cooke, J., in dellverlng the judgment of the Court of Appeal, dld..
not have™ cause to deal expresely with- the onus of prov1ng

existing’ use;rlghts. ' However, he sald‘at p.703 -

FE
- B n

The present conviction does not estop the



Howeterrli note +nat earller on that page there 
is eference to the flndgng of the learned Judge 1n this Court
Lhat he was- satlsfled that there was ev1dence on which the .
!Maglstrate was entltled.to fing that the use of the premlses
detracted ox . was llkely to aetract from the amenltles of the
;inelghbourhood Approachiny the flndlng in that way is certalnly

EA

ccn31stent w1th the ‘onus res 3iting on the prosecutlon.

-

The general rule is that'the onus rests on the
Prosecution to prove every lngredlent of the offence. It has
been said that this burden is subject only to the defence of

insanity and. to any statutory eéxception - (Woolmlngton V. Director

of Public Prosecutlons (1935) a.c. 462) © In R. v. Edwards (1975)

1 Q.B..Z?, a further exception was stated by the Court of Appeal
in England. -  The defendant had been conv1cted of selling
intoxicating ligquor without a licence. It was submitted on

his behalf that the prosecuClon should have proved the absence
of a llcence. "After a detailed review of the authorities,
Lawton, L.J., delivering the judgment of the Court said at

p.39 -

! In our judgment this line of authorlty
establishes that over the centuries the R TR
common law, as a result of experience and P
the need to ensure that justice is done
both to the: community and to defendants,
has evolved an exception to the fundamental
rule of our crimirel] law that the prosecution
lmust prove every element of the offence
charged. = This exception, like so much else

.+ in the common law, was hammeled ocut on the
anvil of pleading. It is limited to offences
arising under enactrents which prohibit the
doing of an act save 1in specified 01rcumstances
or by persons of spacified classes, or with
specified quallfwcat;ons, or with the licence

“lor permission of spacified authorities,

" Whenever the prosec -+ion seeks to rely on this
" exception the Court must construe the enactment
under which the charge is laid. If the true
construction is that the eénactment prohibits
. . the doing of acts, subject to provisos,
- o exemptions and the Tikma +harm delese ewae_ o




" What shifts is the onus: it is for the
defendant ‘to prove that he was entitled
to do the prohibited act. - What rests
on him is the legal or, as it is sometlnes
called, the persuasive burden of proof.
IL is not the evidential burden.' B

The Court therefore concluded that it was for the defendant to
prove that he was the holder of a 1lcence, not the prosecutlon
to prove that he was not 5\\'  o .
-5”I do not con81der that that exceptlon applles.rn
the precent ceee. | S. 92 makes it an offence to use land not in
conformltv w1th the dlStrlCt etheme otherw1se than as authorlsed
by the Act. S 90 authorises land to be used 1n a manner that
is not in conformlty w1th the &1str1ct scheme if the condltlons'.
of the section are fulfllled In my v1ew, on a proper |
construction of s. 92 an essential 1ngred1ent that the

P

orosecutlon is requlred to prove is that the use is “otherw1se_.
than as authorrsed by or under thls Act"' ' Therefore the |
4prosecutlon must prove that the use’'is not, 1n a case such as'
the present, authorlsed by s.90. And that would requlre the
prosecutlon to prove that the use was contrary to s.38A of the

1953 Act. Therefore, the Respondent when seeklng an 1njunctlon

under s. 92(2), must prove the same,

Thls approach is certarnly con31stent w1th s.153,

Not only an owner or occupier but also the Counc1l has the rlght
under that sectlon to obtain a declaratlon from the tribunal
whether any specrfled use 1is parmitted under s.90. Thus a

Councrl, contemplatlng the seeklng of an s5.92(2) 1n3unctlon,

and recognising that the onus rested on it to prove that the

I1C Wrace v Tie v rarT rvom it mmadilbea rmm® ol 0 L 1Y — m o
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so_reqoiredﬂ that the use that ?teoedeq?tye schemeAbecoming__
operative Qas one that detracted or gae ;}kely to detract_f;om_“_
the amenities.of the neighbourhood, twﬂowever, in the present
case the Respondent“did not adopt that-course. It placed no
ev1dence oefore the Court de51gned to establlsh that the use.

.zdetracted or was llkely to detract from the amenities.

- It was the view of the learned District Court
Judge that the lawfulness of the existing use had been decided

by the Town_and Country Piganing Appeal Board in that part of

1ts de0131on to which I hav= already referred where the Board
referred to some detractlon from the amenltles. He cons;de:ed:
that that amounted to a flndlng for the purposes of s5.38A of:_
the 1953 Act that the use detracted or was llkely to detract .
from the amenltles of the nelghbourhood < I do not consider .
this to be so. The Board was not concerned with whether or
not s.38A had been complied Qith. - The issue before the Board

was whether the Appellant should be grahted consent to depart

from the opetative district scheme. . This was an application
brought under s.35 of the 1953 Act.!e The criteria for the
granting of consent set out in subs.(é) does not require a _wm“;itQ.
determination as to whether the proposed'use detracts or is.

likely to detract from the amenities of the neighbourhood.

Futther, that application came before the Board in 1976. But

a use is aut?orised by 5.90 of the l977tApt if it was lawfully
establishea befote tﬁe district scteme_?eca@e operative, whieh

in the'pteseat case‘was some four years earlier, i.e. in |
September, 1972. That was a question that the Board did ﬁot

.. decide.

It is my conclusion that at the hearing in the

District Court the Respondent failed to establish an essential

R N P S s e - . L -
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the injunction is set aside, This, of cburse, would not prevent
: , Respondent from agaln seeking an 1n3unctlon,'assum1ng the burden
of proving the abserice of ex1st1ng use rights.  In the present
case, since thls issue is clearly such a controver51al one, the
Counc1l may well be advised to satisfy that burden by seeking a.

declaratlon under s,153.

In the District Court the learned pistrict Court

Judge considered that in view of the elrcumstances there should

be no order for coets The ground upon which this appeal has

been allowed Was not raised by the Appellant in the District

Court, nor for that matter in this Court until 1n the course of
argument, It was for that reason that I allowed the parties
to file further submissions on that point. It is also for

that reason that I make no order for costs in this Court,

Solicitors:

" McKinnon, Garbett g Co., Hamilton, for Appellant.

O'Shea & O'Shea, Ngaruawahia, for Respondent.
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