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(ORAL) JUDGMENT OF ONGLEY J. 

Counsel have indicated to me that the Board has made no Decision on whether 
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in the existing circumstances it would accept or reject the enrolment of 

the seven Plaintiffs in the School of their choice, nor is Counsel able 

to give any indication of what the attitude of the Board will be pending 

the decision on the question of a Stay of the effect of the judgment given 

by me last year. That being so, I have come to the conclusion that on 

is 
Mr Lusk's first application1 that/his application to make an Order in respect 

of the seven applicants under the original proceedings,must be dismissed. 

The reason for that is that the judgment in that proceeding was intended 

to be final, and a perusal of its terms indicates that was my intention at 

the time. The proceedings, therefore, cannot be revived at this stage. 

As to Mr Lusk's second application, that is the similar application brought 

under the same entitulment, but accepted by Mr Williams as being a valid 

originating application under the Judicature Amendment Act 1972,I find that 

on the evidence at present I cannot hold that there has been exercised 

any statutory power which this Court would have jurisdiction to review. 

I think that is only fortuitous because at least within a few days the 

Board would be called upon to exercise that power, one way or the other 

by accepting or rejecting the application for enrolment by one or all of 

these Plaintiffs. For that reason although I find the evidence deficient 

I do not think that application should be dismissed at this stage and it 

will be adjourned sine die, to be brought on on three days' notice by 

either party so that it remains there and in the event of anything untoward 

happening it can be brought on for Hearing. The Respondent Boards are 

concerned that there may be an avalanche of applications for re-enrolment 

arising out of my earlier Decision and this Hearing today. There is really 

no evidence that is likely to happen, but I must concede that it is a 

possibility and would have results administrat:i:vely within the District which 

would be undesirable. For that reason I think that the effect of my earlier 

judgment should be Stayed. Neither party contests the jurisdiction of the 

Court to make an Order for Stay in these circumstances, although the judgment 
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was in the fonn of a declaration only. I make that Order for Stay; it 

means that the judgment which I gave as it affects the schools generally 

will be of no effect until the Appeal against it has been determined in 

the Court of Appeal. At the same time it would be wrong if these seven 

young litigants were deprived of the fruits of their judgment in this 

litigation as it stands at the present time, and although it is appealable 

they are entitled in my view to benefit from it until the Appeal is 

disposed of, that will include, of course, the all important day of enrolment 

at the schools of their choice next week. It will be a condition of the 

Stay, therefore, that the Respondent Boards accept such applications for 

enrolment as may be made by any of the seven Plaintiffs to attend the school 

of his or her choice. 

I think I need say at this stage because this matter appears likely to go 

to Appeal and because I do not have with me my Associate to record these 

remarks which I have made, I will at a later time commit my reasons for 

this judgment to writing in some more detail than I have expressed them here, 

but the judgment will be effective as from today. That is, dismissal of 

the first application, adjournment of the second application, Stay of 

proceedings in respect of the judgment given in December last year upon the 

condition which I have outlined. Costs will be reserved. 
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