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This is an appeal against the conviction of the appellant 

in the District Court at Tauranga on 9th November 1983. The 

appel.lant was co11victed on a total of 9 informations for alleged 

breaches of the Rent Freeze Regulations. The appeal is in respect 

0f 7 of those convictions. 

'I'he learned District Court Judge fined the appf~llant 

and ordered ber to pay costs. There is no appt~al ag,tinst 

sc::-1tence. He also suppressed the name of the appellant and of 

one cf the witnesses. 'l'here is no appeal against that order; 

chcrl:'!fore, 1 consider that I must continue the order for 

B1.19pression of name because there is no appeal, although, for an 

offence of this nature, I doubt very much whE,ther, sitting at 

first instance, I should have suppressed the name of the appellant, 
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Although there was a great deal of evidence placed 

before the District Court and numerous submissions made to the 

Judge, the appeal has now come down to one basic issue. '!'he 

following factual basis is necessary in order to understand t:he 

point at issue. 

In the 7 informations on which the. appeal is based, 

it is alleged that the appellant, on various dates between 

17th October 1982 and 21st February 1983, accepted froni tenants 

of a property at  O   Road, Mt Maunganui, a sum 

that was irrecoverable by virtue of Regulation 5 of the Rent 

Freeze Regulations 1982, namely~ an increase in the rent of the 

premises. Various informations state various fi9ures by which 

the rent was said to have been illegally increased. The 

informations as laid stated that the appellant had committed 

an offence under Regulation 6 of the Rent Freeze Regulations 1982 

("the 1982 Regulations"). These 1.982 Regulations were repealed 

by Regulation 17 (1) of the Rent Freeze Regulations 1983 ("the 19B3 

Regulations") whir::lL came into force on 14th June 1983. 

The 7 informations- in. contention were sworn on ·28th 

September l.983. It ·,liLI. thus be seen that, although the 

informations aver.red offP.nces committed during the validity 

of the 1982 Regulat:i.0:1.s, they were sworn after the 1982 

Regulations had been repeaJ.ed by the 1983 Regulations. 

Both the 1982 Regn.1.ations and the 1983 Regulations 

were ma<le under the pro,·:i.s:.ons of the Economic Stabilisation 

Act 1948 ("the Act."). Section 18(1) (a) of that Act creates an 
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offence for every person who "without lawful justification 

or excuse, acts in contravention of or fails to comply in any 

respect with any provision of this Act, or of any stabilisation 

regulations, or any direction, requisition, or condition 

given or imposed in this Act or in such regulations". 

"Stabilisatior. regulations" means "regulations made under the 

Act". (See Section 2 of the Act as a1T.ended in 1982.) 

Section 18(4) of the Act states that, notwithstanding 

anything in Sect:°Lcn 1'1 of the Summary Procec-:dings Act 1957, any 

information for an offence against that Act. must be laid at 

any time within 3 years from the time when the matter of the 

information arose. 

Regulation G of the 1982 Regulations creates an 

offenc(~ against these regulations (which means an offence 

against the Act) for any person who "stipulates for or demands 

or accepts for himself or for any other person, on account of 

any land, building, or other premises any sum that is 

irrecoverable by vi:rt..1.:e of regulation 5 of these regulations". 

Regulation 5 fo.ci:>:;.dn the re-::overy o::: rent in excE~ss of that 

fixea by Regulation 3 which in effect froze rents to the level 

of rental being paid at 22nd June 1982, the date when the 

pri~e and wage;; freeze \ms int.:coduced as an "economic package" 

which includr~d the Rer.t l?reeze Regulat:ions. 

Ona other matter vf note in the 1982 Regulations is 

· Regulation '7; that gives;:: statutory right of recovery to a 

tenant who has paid rGnt which is deemed by the Regulations 



4. 

to be excessive; but such recovery is limited to a period of 

12 months after the date of payment. 'l'hat is the only relevance 

of the period of 12 months, because the informations allege 

that the offence was committed within the space of 12 months 

last. As I have already ncted, the limitation period for laying 

informations for.an offence against the Regulations made 

under the Act is one of 3 years. So that the statement in the 

information relating to 12 months had no real point because 

of the extended time for filing enjoyed by those who enforce 

these Regulations. 

The 1983 Regulations provided for a "thaw" in the rent 

freeze. They nevertheless created an offence under 

Regulation 13 similar to the offence created by Regulation 6 

of the 1982 Regulations. 

It was the submission of Mrs Gray, counsel for the 

appellant, both here and in the Dist.rict Cou:;:-t, that the 

informations were nullities in that they alleged offences 

under Regulations which had been repealed. Ccnnsel refer.red to a 

number of well-known authorities on what ls 0r is not to· be 

considered a nullity, including the decision of Mahon, J. in 

Police v. Walker, (1974) 2 N.Z.L.R. 419. In that case, the 

information before the learned Judge was consicl.ered a nullity 

and incapable of amendment. The learned Judge co!lsidered that 

it was unintelligible and did not disclose an offence. There 

are numerous cases on the same theme, some on one side of the line 

of nullity and some on the other side 0f mere irr•~gular i ty. 

However, I do not think that it is necessary in this judgment 
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to examine the numerous cases in this particular area which 

would invoh·e a consideration of authorities under Sections 43 

,md 204 of the Summary Proceedings Act 1957. 

The learned Distrjct Court Judge, against the submissions 

of Mr Smith, who.appeared in the Court below for the respondent, 

purported to cc:xercise his power under Section 43 of the Summary 

Proceedings Act 1957 and amended the informations to show 

offences under Regulation 13 of the 1983 Regulations. It is 

here pertinent to not.e that no reference to the Act was made; 

therefore, the person receiving the information would not know 

the maximum penalty which he might receive on conviction. I 

shall return to this point later; the absence of that information 

is not, in my view, fatal to the life of: the informations. 

The effect of the District Court Judge's ruling was 

to give retrospective effect to the 1983 Regulations. 'I'he 

effect of his amendment was to say that the a.ppellant had 

committed an offence under Regulations id1ich were not in existence 

at the time of the alleged offence. Courts always lean against 

retrospective legislation in the criminal area and there· is no 

justification, on a proper reading of tho 191D Rec;ulations, 

for creating any retrospective criminal liability. It seems 

to me that whatever happens in this ap,?Eal, the ar'.lendrnent made 

by the learned District Court Judge ca.nnat possil:,ly stand. 

The issue falls to be decided on the pob1t ,<1hether 

it was competent for the respondent., the informant in the Cou1·t 

below, to allege a breach of Re9ul2.t.ions in force at the time 
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of the alleged offence but repealed at the date of the life of 

the information. 

In my view, it was competent for these informations 

to have been so laid. 'rhe decision of the Court of Appeal in 

R v. Duerkop (1915), 34 N.Z.L.R. 474 is directly in point. 

In that case, the respondent was convicted of indictments laid 

under one Act which had been repealed, but the offence complained 

of had been committed whilst the statute wc1s in force. The 

Court of Appeal of 5 Judges held that the then equivalent 

of Section 20 {h) of the Acts Interpretation Act 1924 operc>.ted to 

save the information and that provision gave a complete answer 

to the contention that the indictments were invalid .. 

Section 20(h) of the Acts Interpretation Act 1924 

reads as follows: 

"Notwithstanding the repeal or ex:riry of any 
enactment, every power and act whiC!h may be 
necessary to complete, carry out, or compel 
the performance of any subsistii-:g cont.rnct 
or agreement lawfully made, e:1t9:i:·ed in'i::o, 
or commenced under such enactment raay be 
exerci.sed and performed in all respe~ts 
as if the said enactment continued iD force; 
and all offences committed, or pena~ties 
or forfeitures incurred, before such r~peal 
or expiry may be prosecuted, punished, ana 
enforced as if such enactment had not been 
repealed or had not E.xpired." 

Section 20 (h) is one of a number of gene,:al provisions 

which have force subject to the opanirig words of 3ect5.on 20 

which read: 
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"The provisions following shall have general 
application in respect to the repeals of 
Acts, except where the context manifests 
that a different construction is intended." 

To consider whether a different construction was 

manifested by the context, I look at Regulation 17(2) of the 

1983 Regulations which read as follows: 

"Notwithstanding thEi revocation of the Rent 
Freeze Regulations 1982 or the of 
these regulations, the'Rent Freeze Regulations 
1982 and these regulations respectively shall 
be deemed to remain in force for the 
purposes of enabling any sum of money to be 
recovered or deducted under regulr1.tion 7 of 
the Rent Freeze Regulations 1982 or regulation 
14 of these regulations." 

In my view, that revocation provision does not 

manifest the intention on the part of the Governor-General­

in-Council to say that all offences committed during the 

currency of the 1S82 Regulations shall not be susceptible to 

informations laid after the date of expiry of the Regulations. 

A similar situH.ti.onwas considered in a helpful . decision 

of the late Mr A.!1, Gou:tding in the Magistrates' Court (as it then 

was) in Murray v. Suthr;rland and Suckling (1940), 1 M.C.D. 531. 

In that case, as in the p~esent, xegulations were in force at 

the date of the commission of an Rlleged offence; they had been 

revoked before the inform"'tion wns laid. E'ollowing R v. Duerkop, 

the lear~ea Magistrate h0J.d that the regulations permitted thE.1 

information to be laid. He also dealt ·with a submission that the 

saving clausf~ in those reg11lations manifested a contrary intention, 

The saving clause was in these words: 
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"All matt(;~rs and proceedings commenced under the 
regulations hereby revoked and pending or in 
progress at the commencement of these regulations 
may be continued, completed, and enforced under 
these regulations." 

If the matter rested there, the learned Magistrate 

felt that the informations were bad since no proceedings had 

been commenced at the time of revocation. However, he 

considered that Section 20(h) of the Acts Inb~rpretation Act 

1924 and Duerkop' s cas,~ operated t:o save the prosecution. 

He also dealt with a submission that the word "enactment" 

in the opening words of Section 20(h) does not cover the 

revocation of regulations. For reasons stated at pp.537-538 

of his judgment, he concluded that it did in those circumstances. 

I also have had to consider whether the word 

"enactment" applies to regulations, in the case of Elston v. 

State Services Commission (No. 3), (1979) 1 N.Z.L.R. 226, 227. 

I there noted the dictum of Henry, J. in Hunro v. Auckland City, 

(1967) N.Z.L.R. 873, 874 where the learned Judge said: 

"The word "enactment" is of narrower import 
and should :not be exti:mded to mean • the •.vhole 
Act and regulations unless the eontext so 
requires." 

In my view, the context certainly does require that 

"enactment" includes a regulation when tr..e principi:'.l ?-i.ct 

under which the regulations are mo.de is concise in its provisions 

and clearly requires detail to be spelt out from time to tirne 

in stabilisation regulations. In fact, sinc·e its inception 
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the Economic Stabilisation l\ct 1948 has been used by successive 

Governments as a tool of economic management. 

It seems that in the context of this particular Act, 

the word "enactment" in Section 20(h) of the Acts Interpretation 

Act must include regulations made under the Economic 

Stabilisation Act; I adopt with respect the reasoning of the 

learned Magistrate in Murray v. Sut!~_rl_~1d and Sucklin•;I. 

Mr Smith pojnted out to me a decision of the English 

Court of Appeal to similar effect in R v. Fisher, (1969) 1 

All E • R. 10 0 • 

It seems clear on the authorities that the 

informations were properly laid in the first place and that 

the learned District Court Judge should. not have amended th<c1m 

in the way he did. 

AccordinglJ, the appeal is dismissed. Howevc,1r, pursuant 

to my powers under Section 121 of the Summary Proceedings Act 

1957, wherein I hav~ all the powers of the District Court Judge, 

I may amen<l the con•;ictions. I amend each of the 7 convictions, 

the subject of thP. appeal, to show "Regulation 6 of the Rent 

Freeze Regulations 1982" instead of "Regulation 13 of the Rent 

Freeze Regulc.ti::ms 1983''. I also direct that the informations 

record Section 18(1) (a) acd (3) of the Economic Stabilisation 

Act 1948. In my view, the ;_nformations should have included 

that refe:cence. However, i!l the circumstances, on the authority 

of cases such as Vt!nn v. Horq,m, (1949) 2 All E.R. 562, that 

omission is not fatal. 
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Accordingly, the appeals are dismissed. The 

informations are amended as indicated and because there is no 

appeal, the suppression of the names of the appellant and the 

witness Mrs S , is continued. 

Mr Smith asks for costs. Mrs Gray informs me that the 

appellant is legally aided, so there will be no order as to costs. 

, 1_ C\ f,_,ufr q 
f',.V, (/ 

SOLICI'I'ORS: 

Honoria Gray, Auckland, for Appellant. 

Sharp, Tudhope & Co., Tauranga, for Rcs12ondent. 




