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trading as "=~=•=~= 
PLAN'r HIRE:" of Gordon 
Hoad, Te Aroha, 
Contractor 

Defendant 

( ORA1) ,JUDGlJff~l\JT OF' HENRY J . 

This is an action relating to the sale of a 

Leibher Model 907 hydraulic excavator from the Plaintiff to the 

Defendant. The machine ·was originally purchased in March 

1~82 by the Defe~dant from a company called Hamilton Tractor 

.Parts Limited. Shortly afte-r that, in: June· l 9f.i2, the 

Defendant in ~he course of. his dealings with ~he Plaintiff 
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negotiated some transacti6ns as a result of which this machine 

was sold by him to the Plaintiff for $50,000.00. There is, 

in my view, no doubt that at the time of that transaction the 

machine was held out by the Defendant as then being 

unencumbered. There was, as part of that transaction, a sale 

back of the machine to the Defendant in respect of which a sum 

of $10,000.00 was accounted for by way of deposit, the balance 

being payable on terms over a period. 

agreement to that effect was executed. 

A hire purchase 

It appears that about May 1983 the machine was 

involved in an accident at Te Aroha which caused it some 

damage, originally thought to be comparati~ely minor but later 

ascertained to be very substantial and requiring repairs of the 

order of $12,000 to $14,000.00. In September 1983 when those 

repairs were at an early stage, the Plaintiff company 

ascertained or was advised that the machine was in fact the 

subject of an earlie~ hire purchase agreement td Hamilton 

Tractor Parts Limited, under which that company was claiming 

arrears of payments due to it and also claiming the right to 

repossession of the machine. The Plaintiff then claimed a 

lien for the work it had already done on the machine. That 

was in the course of time paid by Hamilton Tractor Parts 

Limited, which campany repossessed the machine that taking 

_plJc~ it ~culJ appeaL µbout Mayo( 1984. About this same 

time _in·september 1933, ths New Zealand Insurance company, 
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which held the insurance cover over the machine, raised 

questions as to its liability under the policy and ultimately 

made a decision declining any liability except, it would seem 

to a limited extent so as to cover the Plaintiff company for 

some of its expenditure. It appears that the basis of that 

declination is the fact that the machine was not at the time of 

the proposal the unencumbered property of the Defendant. 

As I understand it, it is common ground that 

arithmetically under the hire purchase agreement between the 

Plaintiff and Defendant there is now owing, after taking into 

account all interest payable under that contract, a grand total 

of $44,480.95. The Plaintiff's claim is for that amount 

pursuant to the terms of the agreement. 

The first defence raised is that the hire 

purchase agreement in question cannot properly base the claim 

because the Plaintiff is unable to give title t~ the Defendant 

in respect of th~ machine. Its reason for that inability is 

said to be the axistepce of the prior encumbrance in favour of 

Hamilton Tractor Farts LiMited. Tbe documents produced in 

evidence woul6 appear to ~how that title in the machine had not 

in fact passed to the Dafendant and remained and probably still 

remains. so far as the Co~rt is presently aware, with that 

,comp_any. I have lis.t.en2a with some· care to Mr Cameron but. I 

have_re~ched ~ clear view that that defence is not open to the 

Defendant on the ficts of this ciase. 
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In my view he is estopped, by reason of his representation that 

the machine was unencumbered when he sold it to the Plaintiff, 

from now averring that the machine was so encumbered so as to 

prevent the Plaintiff from having obtained title and therefore 

being unable to pass title on to him. It seems to me to be a 

clear case within the principles set out for example in 

Halsbury's Laws of Englan~. Vol.16, para.1505. It is, I 

think, also an example, as Mr Bryers has submitted, of a case 

of a Defendant endeavouring to take advantage of what was 

really his own default. 

Mr Cameron raised another related matter and 

submitted that the contract in question. that is the hire 

purchase agreement, had be~n cancelled this morning when 

apparently the Defendant asked the representative of the 

Plaintiff company whether it was in a position to give title 

and received, understandably enough, a negative answer. In 

my view that does not evidence an anticipatory breach by the 

Plaintiff. The Defendant was then and now is in substantial 

breach himse1f, with no suggestion of that b,reach being 

remedied, and it seems to me to be in accord with principle 

that any obligation to give title by the Plaintiff in this case 

must be dependent upon the fulfilment by the Defendant of his 

own obligations a1'.d.•in particular the pqyment of the balcince 

due. If that were done there would be no difficulty from a 

practical viewpoint in ti~le then vesting in him. 
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That biings·me to what is in effect the 

counterclaim brought _by the Defendant. which is based on an 

alleged breach of Clause 12 (i) of the hire purchase agreement. 

which clause deals with the issue of insurance. I think Mr 

Bryars is correct in his construction of that clause when he 

submitted that it relates to the application of insurance 

monies and the actions which are concerned with such an 

event. Here, the situation has arisen that insurance monies, 

except to the very limited extent to which I have mentioned. 

have not been forthcoming hut there has been a repudiation of 

liabjlity by the insurer. In any event, in my view the 

clause in question creates no contractual obligation on the 

Plaintiff to repair. It merely gives a right, which may or 

may not be exercised as the vendor thinks fit, and in my view 

even should he elect to proceed he has the right to stop at any 

time and not go further. The only possible duty which I 

could see arising under that clause would be.one which requires 

the vendor to take reasonable steps to complete repairs if he 

in fact elects to adopt that course of actio~. On the facts 

of this case I do not think that there coule ~e said to be any 

breach of that sort of obligation. In my view, dll 

reasonable steps were taken through to mid-September at which 

stage the proble~ created by the intervention of Hamiltan 

Tractor Parts Limited becareb -obvious an.a affected the whole 

situation, and in particular th~ question of insurance· 
' . -

cover. consequently nb furt~~r work wai unJe~tak8n by the 

Plaintiff after that date ~nd iti my vie~ no ~0ntr~~tual or 

other blame can attach to it in that regard. 
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I should add that it seems to me that there were, 

on the face of the evidence as it stands before me, grounds for 

the insurer to decline liability but in any event it is a fact 

which has occurred and the correctness or otherwise of it is 

not really relevant to present considerations. There appear 

to be no further obligations, contractual or otherwise, which 

could be said to be breached by the Plaintiff or to form any 

basis for the counterclaim against it. 

There will accordingly be judgment on the claim 

for the PlaintiLf in the sum of $44,480.95 together with 

disbursements and witnesses expenses to be fixed by the 

Registrar, and costs according to scale. 

there will be judgment for the plaintiff. 

()~J cS 
Solicitors: 

On the counterclaim 

Marte~li McKegg Wells & Cormack, Auckland, for plaintiff · 

Cameron Hinton & Co., Hamilton, for defendant 




