
I:) 

IN ''"·---'-""'""'-"'----"-'--"'-"-'-"--''-"---"-'"·~ ZE:ALJ\ND 

I"UCKLl\ND RE~tISTRY 

Judgment: 

Hearing: 

Counscil: 

/bl 
BET(·JEgt.J 

A D 

0 

19 Octobc1r 19134 

Lusk for Applicant 
Everard for Responden~ 

of Section 120 of the 
Property L~w Act, 
1952 

LIMITED 

-----------------------------------------------------
~TUDGlviJ-<'.N'I' OF CASEY ,J. 

Graemark operates the 11 M,:1in Street" Cabaret :in 

Upper Queen Street, 1-\uckland and Mr Soljan· is its liiiana9 

Director. It took possession in August 1980 and according 

to Mr Sol jan (whose evidence was not se!:ioui:;ly contested on 

this) spent some $230,000 over a psri;d of 18 months in 

upgrading and refurbishing the premises. On 24th August 

1983 it was granted a lease for two y2a::s with .:, right of 

renewal for a further t 1,10 15y the prcviocis owner, Cabaret 

Metropole Limited. In J·anuary 1981 C.ity I r.ves tmc,nt 

acdquired the la.nd · and Mr Sol jan informed its Director (l'·1J: 

Johnson) that he intended to Jewn0w the lea~P on 1st November 

1984 and explained what had ~eeh ~pent 0n upgrading and 

future plans,' expressing ,:an interest i.n acqu·i.riri.g a long(~r 

term. Up to this time Graemarl~ hacl appa cent hec~n up to 

date ~ifh its rent and othqr payments, but Mr S0!jan (who was 

its principal. sllai:eholde1:) beg•an . · to f~X·:!)e r: :l.enf.!e S E1\/f~ r: 0 
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financial problems over attempts to make additions to his 

house at Ta , rosulting in the Cabaret rent falling into 

arrears. 

He made an. off(H in late March to purchase the 

fre<3hold but nothing came of this. City Investment 

increased the rent on 1st l,pril from $3,333 to ~;4, 120 per 

month but subsequent enquiries suggested this contravened the 

Rent Freeze Regulations. On 6th April 190<! the landlord's 

solicitors sent a notice which recited default under tt.e 

lease in paying the instalments of rent and rates due in 

February and March, and stated that pursuant to the power in 

Clause 24, City Investment "doth hereby re-enter the premises 

demised by the said lease and doth hereby cease and determine 

the term of the said lease." A letter from the solicitors 

of the same date informed Graemark that they would receive 

any offer it wished to make to reinstate a tenancy, which 

could only be a monthly one. The landlord took no physical 

action in relation to the premises and Graemark continued in 

possession. 

There was a meeting on 11th April of which 

conflicting accounts were given and both ~r Soljan and Mr 

Johnson were cross-examined. I prefer the latter's evidence 

where there is any conflict; it is also supported by Mrs 

Ashridge, the Respondcmt' s Property i1,:rnager, and by Mr 

Ansley, its solicitor. Mr Soljan ast:\erted that there wns 

general agreement he should remain in possession on the basis 

of three months notice on ei~her side at th& cu~rent rental, 

until he was able to b.r.ing the a:crears np to date and tl1en 

q1e lease would be reinr,tated. Mr Johnsoa saya there was 

nothing of the kind; he made it clear that the lease was at 

.an end and was only prepared-to allow Graemark to continue in 

possession on the basis of a new lease trom 7tL April until 

31st October 1984 .(the 1;xpir.y._date o·f the fo;::-n2r J.ease) with 

three m9nths notice on either side. He says it was further 

agreed that Graemark would. pay .-$2, 000 -per i.iee\~ 011 ;,ccount of 

cur.rent rent, charges ancf arrears. At thlK rate it was 
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estimated to take about 16 weeks to clear them. He referred 

to evidence suggest . that Mr Soljan was thinking of 

quitting the premises and he felt the arr:angernent was one 

that suited him. • He denied that there was anything 

temporary about this, or that the old lease was to bEi 

reinstated. 

In cross-examination Mr Soljan maintained that 

Mr ,Tohnson gave him an assurance that the leas~~ would be 

reinstated during a previous phone conversation in which the 

11th April meeting was arrangc~d. In fact he went furtlrnr 

and said he would consider offed.ng him a rrnw lease with a 

longer term, as he had earlier: requested. Mr Johnson said 

this account was misleading an'a he had simply told Mr Soljan, 

that the former lease having been forfeited, they would not 

even consider granting a new lr~ase until arrears of rental 

had been paid. City Investment's solL::i tors sent a draft 

lease to Graemark's solicitors shortly after that meeting 

embodying the terms as J\Tr Johnson understood them; they did 

not return it nor did they make any comment upon it. Mr 

Sol jan said that he was advised it should not be executed, 

being told to accept nothing less than reinstatement of the 

lease. 

He had arranged· for the cuirent monthly 

instalments of .cent to be paid by bank order but some of 

these were disti.onoured at,d on 12th June City Investment gave 

a further nod.ce of Le- entry and forfeiture of the tenancy, 

described as grc1n~ed on :!.1th April. 1984, on the grounds that 

the rent wa.s in a.cre&r for over 2'1 days in respect of five 

weekly instalments during ftpril and .May. There was an 

actual physical re--entry on this occasion, but Mr Soljan 

succeeded in borrow::.n~ enough to pay the arrears. contending 

• th~t the am0unt claimed was excessive, and he was allowed 

· back· into posses 9).011. He asked ·Mr Johnson wheth1~r Gr:aerna1:J;: 

c0i1ld h·ave ·t,ie ne•,; longer lease which had been previous 

m&ntioned &nd .was ·tc-::.d t!nt a ·rormaJ.· r0quest should be made• 

by his .solicitors. Tbey ,·Jrote o·n t_he sf.une day requ(rnting 
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consideration "to the reinstatement of five year l<:,as<:1 in 

favour of our client 11
• • Mr Luslr conceded that the wording 

was unfortunate; Mr Everard said this, coupled with the other 

evidence, amounted to a clear acknowledgement that the 

original lease had been forfeited. 

This request was declined on 26th June and on 

the same date the Board of Commercial Securities Limited (the 

holding company) accepted an offer by Chase Corporation for 

the sale of its shares in City Investment for $850,000. Mr 

Sol jan was told of this and the Corporation informed him 

settlement was due on 1st November and the building would be 

immediately demolished. On 1st July he said he forwarded a 

cheque for $9,244.88 to pay the instalments of rent to date 

together with an insurance premium, although the amount was 

disputed. The cheque was obtained from a friend and he said 

it. was returned through the mai 1 with out any explanation or 

covering note. Mr. Johnson deposed that City Investment had 

no record of it and if it had been received it would most 

certainly have been banked: There was an affidavit from the 

friend who said that when Mr Soljan returned the cheque to 

him he simply tore it up as not being needed. I find Mr 

Soljan's account of this unconvincing. 

On 12th July Graemark's solicitors wrote giving 

notice pursuant to Clause 26(i) of the original lease 

exercising its right of renewal for a further two years from 

1st November. This drew a reply from City Investment's 

solicitors pointing out that there.was no such right because 

the lease hdc1 been fcrfeited. and 'that Graemark was · es topped 

hy its conduct fr.om do11.yi1~q this. .With that letter was 

enclosed one month's notice to quit and they pointed out that 

tho building had.been sold to the Chase Group on the basis of 

• vac;ant possessioa, so t:hat if the notice was not compliEid · 

·with· immediate s_tP.ps wouL:l be taken for recovery and the 

tei1ant ;rnu1a· !Je held H,spc.1rnible f9r any losses. 
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On 17th Auyust the present motion was filed 

seeking orders granting relief against forfeiture and against 

the Respondent's r<~fusal to grant a renewal of the lease. 

At the end of that month Mr Soljan's problems with his house 

were resolved in a way that he claims now relieves him of the 

financial pressures giving rise to the dc• fau1 ts, and he 
anticipates no further probl<oms. The tenative date of 

hearing on the motion was fixed for 29th September, but on 

27th City Investment again re--en tered the prr::mises and had 

the locks changed and asl~ed a security firm to oversee 

them. Graemark sotight an interim injunction to enable it to 

regain possession and this was granted by Darker J. on Friday 

28th September, conditional upon the Applicant bringing all 

payments up to date and this was duly done. There were a 

number of affidavits suggesting that an entry had been forced 

earlier that afternoon by Mr Soljan or with his connivance. 

This is not now material to these proceedings but again I 

found the explanation of this incident given by Mr Soljan and 

his witness unconvincing. The present position is that 

Graemark is back in posse~sion with all payments up to date 

and with an interim injunction in force to protect its 

possession until the determination of these proceedings. 

With this summary of the mass of material put to 

me in the affidavits and in cross-examination I now turn to 

consider first the application for relief against 

forfeiture. It is accepted that this relates to the notice 

dated 6th April 1984 in respect of the orig·inal lease. It 

is also accepted that the provisions of s.118 of the Property 

Law Act, 1952 dealing wi:th relief against forfeitu:::e do not 

apply as they are excepted by subr-;ection (7) in the case ot 

non-payment of rent. Graemarlc can therefore rely only (Hl 

the equitable jurisdiction of the Court and the general fUl~ 

is that the lessee will be grant~d reiief on )?ay:nent of the 
. " 

1:er,t and .any exnenses to which the lessor has b.::,en put. on 

the basis that equity regardt; the puwers of re--entry as beiag 

m0~ely secutity for the pay~ent of the re6t. 
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The pdnci es upon which the discretion may be 

exercised were cliscusr.;ed. by Jenkins L.J. in Gill v. Lewis 

(1956) 2 Q.B. 1. 13. Save in exceptional circumstances, the 

Court's function in exercising this jurisdiction was to grant 

relief when all that is due for rent and costs has been paid, 

"and (in general) to disregard any other causes of complaint 

that the landlord may have against the tenant." He referred 

to ••very exceptional cases" where the latter's 

disqualify him, but this does not normally 

occasions when the rent has been in arrear. 

conduct might 

include other 

So far as 

Graemark is concern~d there are now no considerations on its 

side which would justify the refusal of this relief. Mr 

Lusk referred to a number of cases of refusal where the 

rights of innocent third parties have intervened. but he 

distinguished them on the grounds that they had already 

entered into possession of the premises or spent money on 

them; or became without fraud the registered proprieto1:; or 

the.re were other very exceptional circumstances. I thinli;: 

this summarises thei.r effect and I was referred to Catholic 

Supplies Limited v. J.9rn'!..§. · (1922) NZLR 196, where Stout C.J. 

refused relief, firstly on the grounds of delay, and secondly 

on the ground that a new lease had been granted to a third 

party who had entered into possession and would be affected, 

and the applicant had not made tender of the overdue rent. 

Each case must be considered in the light of its 

cwn circumstances and here the intervention of the interests 

of the Chase Corporation is put forward as the exceptional 

f«ctor which should influence the Court in the Respondent's 

favour. I do not think. any point can be made against- the 

tenant on the score of delay, having regard to the 

discussions which took place and Mr Soljan's expectation 

(wh0.thar justified .. or not) ,that he could negotiatE:: a lopger' 

term lease once 'his financial problems ·had been resolved, 

this bel\ef be\ng borne out by the letters from his 

s0iicitors. Whatever. h,is views, i:t must. be accepted that 

Graemark failed to assert· any· right td have the original 

l0ase reinstated, and left the landlords ~ith the impression 
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that it had accepted the forfeiture. As a result, the 

holding company made the .profitable sale to Chase Corporation 

on the basis that :i.t could give immediate possession. t'ifhile 

it cannot be said that this can be regarded as being on all 

fours with those cases in which relief has been refused 

because an innocent third party has entered into possession, 

nevc• rtheless I think U1e involvement with Chase Corporation 

and the way it arose is a serious consideration, which could 

constitute an exceptional circumstance of the type to be 

taken in account in the exercise of my discretion. 

Were it not for the very substantial amount 

which Graemark has spent on the premises in the expectation 

of a secure occupancy, I think the balance would have cc.me 

down in City Investment's favour. However. in deciding 

whet·her exceptional circumstances exist, I think I am 

entitled to weigh up the effects of refusing relief on the 

landlord and tenant respecti voly. I am influenced in my 

judgment by the terms of the agreement for sale and purchase, 

which contain a provision for Chase Corporation to avoid tho 

contract in the absence of early possession and recover it,; 

deposit; thereafter it is to be of no further force or 

effect. AJ. though I heard no evidence about the matter, I 

think it highly probable that this is exactly what will 

happen if Graemark remains in possession. Mr Johnoon 

referred to financial problems that C~ty Investment mi 

suffer if this sale falls through, but this ·was not pursued 

in any detail and I have no reason to b0lieve that it would 

have an impact in any way comparable to what Gr&emarlt would 

suffer if it had to vaca\e now. I em thPrefore p~epared to 

exercise my discretion in its favo1n by g.cantL1g relief :i.n 

terms of the motion "from the purported for:feitnre" of the 

lease. 

it -w:.a.s descr:tbed -.~n this T,,ay. as si ~onsequence of 

Mr Lusk' s additional submi.sB:i.on that the n,)tic:..'! o{ 6th April 

1984 did not effect a valid fc,;:feiture and c,ms0c::uently the 

original lease· is still :i:n exiHtGnce· becaus·2 nntlling taking 
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place since could alter the position. This submission was 

based on the passage in 27 Hals bury ( 4th gan.) para. '128 

stating that if a landlord elects to determine the lease for 

a forfeiture he must do so by re-entry, which he may effect 

by physiclly entering upon the premises with the intention of 

determining the 

proceedings for 

Co. Ltd. (1900) 

tenancy, or by the issue and service of 

their recovery. Moore v. Ullcoats Mining 

1 Ch. 575 illustrates the application of this 

principle and Mr Lusk referred me to the comments of 

Warrington J. at p. 507, to the same effect as the passage in 

Halsbury. As the notice given by City Investm(-mt of 6th 

April was not followed by either re-entry or the issue of 

proceedings, I thinlt Mr Lusk's argument is well founded that 

it was not effective to determine the lease. Mr Everard 

suggested that what had taken place thereafter amounted 

either to a surrender with a new tenancy expiring on 31st 

October, or to some k:i.nc1 of estoppel. I am satisfied that 

this is not so.; both parties and tl1Gir legal advisers 

that the notice 

were 

had clearly 

operated 

under the mistalcen 

effectively as a 

impression 

forfeiture and their subsequent 

actions were governed by this, not by any presumed intention 

to give up the existing lease or enter into a new tenancy in 

substitution thereof. Nor could it be said that tho 

J and lord, being firmly of the belief that the leaf::e had been 

validly terminated, was induced to act to its detriment by 

the same mistal;:en belief on the part of the tenant. I 

therefore find that on either view of the matter the 

Applicant is entitled to the declaration it seeks in para. 1 

of its motion and make an order accordingly. 

This brings me to the application for relief 

under s.120 of the Property Law Act against the Respondent's 

refusal to grant the renewal. The Court is given a .wic:e· 

discretion under ihis section. summarised ·by Ri~hardson J. in 

the recent decisi~n of the Court of Appeal Weatherall 

JG,".(~llers Limited v. J., Hendry & s·on LimHed (C.JL 135/03; 
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11th September 1984). He said at p. 8 of his judgment:-

"Clearly the Court has to do justice as between lessor 
and lessee having regard to all the circumstances of 
the case and ·so having regard to the relative 
prejudice occasioned to the lessor or lessee the 
grant or refusal of relief and by any terms imposed 
under subs (5)." 

the ead. ier 

Having regard to tho considerations discussed in 

ication, I am satisfied that the interests of 

justice require a similar exercise of discration in the 

lessee's favour. n~twithstanding the defaults which have 

taken 

weight 

place. 

can be 

They 

given 

are unlikely to 

to Mr Soljan's 

be repeated and some 

expressed intention to 

make further improvements; it is certainly in his interest as 

much as in the landlord's to maintain the premises up to 

their present standard. It is also probable that the land 

will retain its value over the next two y8ars so that City 

Investment could expect an equally favourable sale if i.t 

decides to dispose of the property then. Otherwise it will 

be available for its ori~inal intention of development in 

accordance with its building programme planned for some throe 

yea~s after its purchase. There will accordingly be an 

order in terms of para. 2 of the motion. In view of the 

past difficulties I propose extending the interim injunction 

granted by Barker J. to protect Graemarl~' s occupancy unt :i l 

the further order of the Court. 

Normally Graemark would be entitled to the costs 

0= this application. However, this situation aros0 becaur,e 

of Mr Soljan's misguided attempt to have City Investment 

!::i.n;;:.nce his building problems by diverting the r:ent due t:::i 

them. When the pressure was applied he demonstrat8~! his 

ability to raise.- money from ?ther sources t0 pay hii 

landlord. which did no more than exercise its rights i11 a 

norillal coro~ercial s~tuation, the problems being compounded by 

thR failure of Graemi,,rk · and its so'1ici tor,r; then i:o come to 
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grips with the situation at a much earlier stage. 

circumstances I make no order for costs. 

Solicitors: 

Bell Gully Buddle Weir & Co., Auckland, for Applicant 
Nicholson Gribben & Co., Auckland. for Respondent 
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