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ORAL JUDGMENT OF TOMPKINS, T.

The Appellant has arncaled against the decision
given in the District Court at Te Kuiti on the 25th Auqust,
1982, in which her application for naternity and other orders

sought against the Respondent vas dismissed.

The Appellént is the mother of a‘child born on
the a 1981.  The medical evidence called by the
Appellant establishes that the probable period of conception
was between ﬁhe 3rd and 10th ‘Auagust, 1980. The Respondeht ;
had acknowledqed'intercdursé\with the Apﬁellﬁnt on the 19tﬁ
July, 198Q. The Appellant'had‘allcqed that intercourse had
occurred with the Respondent on a number of ocbasions around
the July/August 1980‘period, The learned Family Court Judge
reached the conclusiqn that he wQs not satisfiéd that the
evidence. of the‘AppeIiant Waé1sﬁfficientktojestablish,;even{l
on thenbalance of’prObabilit%éé,~that tﬁewR¢spondep£ was the

father of the;chiia; i




The first point raised by the Apnellant on the
hearing of the aﬁpeal is that the lcarned Family Court Judge

failed to give reasons for his decision.

In his judgment that was delivered some three
months after the hearing - the delay aoparentlv beinag due to
a request to counsel for the parties to file submissions on
the law relating to corroboration - the learned Family Court
Judge first dealt with the issue of corroboration. In that
connection he said:- |

"

The corrohoration relied upon by the
applicant is not strona as to intercourse
itself, but is sufficient to amount to
corroboration of a material particular

in so far as it deals with evidence of
association, familiarity and affection.

"

Then he qoes on to set out the conflict in thefk
evidencé of the Appellant and the Resmnondent concering the
occasions upon which intercourse took place. le then records
the Appellant's evidence that she was pretty sure that the ﬂth
Auﬁust, 1980, was the conception date, but when nressed in
cross—exaﬁindtidn she conceded thdt she wés nOXStranqer to
sexual:intércourSc.‘ Hé then expressed his viéw that the
matter feélly boils dbég to his accepting or otherwise that
the Respondent was the énly persbp who had intercourse wiﬁh‘
her at the relevant time. The judament then contains an

observation on the credibility of the parties:-

" The evidence of both parties was given in
a fairly straightforward fashion, but I

~have no doubt that either would, if it
suited them, have bent the truth. !

Having tﬁen observed that a decision on the
question of paternity hés qrave. and weiqhty consequences not
only for the natural father but for the child as well, he

came to the conclusion to which I have already referred.



i

The esseﬁcb of .the Arnellant's comnlaint under
this heading is that thé learned Family Court Tudge does not
say why he did not accept the Annellant's evidence concerning
her having had ihtercoupse with the Respondent at about the
8th Auqust. He also submits that the decision should have

~dealt in more detail with the abscnce of any direct evidence
of the Appcllant\havinq intercourse with any other nerson
during the probable concention neriod, that the evidence
relatina to intercourse with other men had preceded the
relevant,heriod by at least six montﬂs, and the other evidencek‘
concerﬁing visits by the Resnondent to the flat of the
Appellant's sisterfénd the onpoftunities that then existed
for‘intercourse to have bccurred. Put in £he end the real
complaint ig that the leérned Family Court Judae did not qive

reasons why he did not abcept‘the Appellant's evidence.

I do not ¢onsider there is anyv merit iﬁ the
submiésions made under this first point. What the Appellant
is really submitting is ?hat the decision is defective because
itydées not set out the‘;eaéons why the Appellant was
disbelieved. It was maée‘clearﬁin the judqment of Somers, J.
in gi“g:_jgggﬁygggyl (198?)1 N.7%2.5L.R. 650, thét‘while a decision
must give sufficient reasoﬁs as to'render a‘fiqht of anpeal
effecﬁive,‘ that obliqa%ion’does not extend to the giving of
reasoﬁs as to why a part? is‘disbélieved. In thé present
case the iearned Family éourt Judge has, if briefly, set out
'the essential issues andéit is clear that he hés reached his
final conclusion on the basis that he was not satisfied that~
the Qvidence of the~Appeilant should be accented. I do not
consider that the jﬁdqment he delivered was sufficiently
lackiﬁéyinldetailed reaséns*as to: justify the appeal beiﬁq‘

~allowed on that~qr6und.

P



The second ground advanced in sunnorf of the
appeal‘is expressed to be that the learned Familv Court Judqe
made an error in reaard to ﬁhc facts of this case, buﬁias I
understand the submissions advanced bv Mr. Hoopér it is really
that on a review of all the evidence called on behalf of the
Appellangtand the Résnondent then the learned Tamily Court
Judge ought to have’reaéhed a different conclusion. In
particular embhasis vas placed on the‘abseﬁce of any evidence
to‘show that‘theprpellant‘may have had intercourse with
another personfbf persons during the probable conception‘
period, the absence of‘ény detailed cfoszeXamination as‘to“
that point, and the faiiureﬁto emphasise that her admissions
of previous sexualkintércourse were for a period, as I have
said, not‘less‘ﬁhaﬁ}six;months prior to th% f51evan£”périoafW“
He submitted‘that the‘léarned Familv Court Judqe failed to
take adequaté heed of the corrobbrative‘evidence and of the;
result of the blood tes t, which showed that it does not
,exclude the Rcsnondent from paternity of the child, nor did
“the test‘prove‘that the;Respondcnt was the child's father.
Theyblood groups were compatible with maternity.

'Fof‘thé:Respondent,:Hiss:Grice emnhésised tﬁe
requirément of s.51 ofiﬁhe'FamilQ Proceedings Act, ‘]980 thét
on the hearlnq of an annllcatlon for a paternity order thc
Family Court shall make the order where it is oatlSFlCd that
the Resnondent is the father of the child. It is also clear
that, as provided in s5.167 of the Act, the standard of »nroof
réquired SO go satisfy éhe court is on a balance of
probabilities; ~ Althou%h that is the standard of proof, it
must be applied'havinq feqard to the seriousness of the
allegation. | In Jlall v. Vail (1972) N.%.L.R. 95, the learned
Chief~Justice, Sir Richérd Wild, in considering this issuc

put the matter in this way at p.96:-



.on

Before making a naternity order the
Magistrate must be satisfied from the
evidence upon a balance of nrobahilitics
that the defendant is the father of the
child, givino due weight to the qravity
-0of the applicant's allegation of vmaternity
~against the defendant. " ‘

Miss Grice submitted that the learned Family

Court Judge did just that when he said:-

‘" A decision on the cuestion of paternitv has
grave and welialhty consecuences, not only for

the natural father but for the child as well."

In the‘oﬁd thelissuc before the learned Family
Court\Judqc was whether’ho should accept: the evidence of the
'Abpellant aé’saéisfyinq him that the Resbonaént is thé féﬁhéfw
of the child, or whether he should not be prepared to accept
that evidence as proof on the balance of probabilities. |
This remained ﬁhe‘issueéeven althouch he held that there was
evidence tﬁat comnlied vith the reauirement for corroboration
contaiﬁcd in s.52(2) of the Act. It is merfectlv clear from
his decision\thét he was not so satiéfied. This was nurelfﬁ
a‘question of credibiliﬁy, namelv, whether havinn recard to
all)of the evidence he was satisfied that the evidence of the
‘Appellant should be'accépted. .On such a clear issue of
credibility I do not consider that, at least in the
circumstances of this case, therc are anv adecuate reasons
advancéd‘for this coﬁrt%interferinq with the finding on that
issue madé“in the Familﬁ Court. Uence:the anpeal will be

dismissed.’

Since thé Appellant is legally aided no order
for costs will be made. |
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