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(ORAL) JUDGMENT

O VAUTIER, J.

This
ordexrs by this

Court given on
of matrimonial
Act 1976. The

ent; she

is now

is an application for the making of further
Court in implementation of a judgment of the
22 July, 1882 making an order as to division
property in terms of the Matrimonial Property
applicant was the former wife of the respond-

Burns.

The matter originally came before this Court in

the form

order pursuant

declaring void

the parties.

of a notice of motion by the applic

As

ant seeking an

to 5.21(8) of the Matrimonial Property Act
an agreement which had been entered into between
1982

the judgment given by me on 22 July,




records, the situation with the application, however, was
that the parties were in agreement that in the event of the
agreement which the parties themselves had entered into being
dec%ared void the Court should proceed to make an order as to
!

the/disposition of the only item of matrimonial property in
dispute between the parties, that being the former matrimon-
ial home. In the judgment referred to it was found that it
woﬁld be unjust to give effect to the agreement which the
parties had entered into; it was accordingly declared void

and an order was nade in terms of s.25(1) (a) of the Act

determining that the applicant was entitled to a half share
in the property in question. The situation in relation to
the application to have the agreement declared void was that
the applicant sald in her evidence that she had entered into
the agreement under which she was to forego any share in the
property thinking that it'would.be in the best interests of
the children who were at that time still infants that she
should do so. She indeed went further than this in that in

relation to the question of the division of the matrimonial

property in the event of her appiication to have the agreement
set aside being successful, she stated that she wished to
obtain aAhalf share of the propesrty not fof herself but so
that it could bhe vested in trust fer the benefit of the
children. It is for this reason that in ry judgment, after
making the order declaring the applicant to be entitled to a
half share of the property, I went on to say tiis:

"For the reasons to which I have already adverted,

I am doubtful whether .26 can properly be applied

in the way that the applicant ceeks so as to enable

an order to be nade settling a half share of this
property on the children. The applicant having in




terms of this judgment been adjudged to be entitled
to a half share in the property, she can proceed to
execute a deed of trust in favour of the children

in respect of her interest. A suitable draft deed
could pbe submitted to the Court for approval. I, in
any case, indicated to counsel during the course of
the hearing that in the event of the application
succeeding I would require to have submitted to me
some properly drawn form of settlement incorporating
all the provisions which would be deemed necessary
by a prudent conveyancer for the creation of a

trust or settlement of this kind."

The last sentence of that paragraph is something said with
reference to a comment which I made in the course of the
hearing as to it clearly being necessary if any trust for

.

the benefit of the children was to be created (in the event

of ny deciding that the agreement éhould be set aside), it
would clearly be necessary for the terms of such a trust

to be very carefully worked out. I had then in mind, of
course, that it was being suggested that the provisions of
$.26(1) of the Act as to the making of orders settling the
matrimonial property or some part thereof for the benefit
of the children of the marriage be applied. By the time I
came to give judgment however, as is apparent, I had come
to the conclusion that it would be inapprcepriate to make
any such ovder as was suggested in terms of s.26(1). It

is for that reason that the suggestion was put forward by
me in the judgment that the applicant, i1f she wished, could
herself settle the half share of the property which she ob-
tained in terms of ay judgnment upon the children and the
Court to facilitate any such course of action would be pre-
pared to consider and ap?rove the form of the deed. I accept
fully Mr Trcstbp's subnmission that there is clearly here no
obligation placed upon the applicant by the terms of the

. L
judement to create any trust or take any particular action




at all with regard to the half share of the property to which
she is by this judgment adjudged to be entitled. The order

of the Court has been drawn up and sealed sinply adjudging

in terms of s.25(1) (a) that the applicant is entitled to a
half share of the property in question. S8he accordingly now
has a vested interest in terms of that judgment and Mr Twaddle
did not indeed attempt to argue that the Court could in any
way modify the terms of the orxder nor indeed has any applicat-
ion of course bszen made for the Court to consider doing so.

In my view there would be no power vested in me at this stage
to var§ the terms of the judgment given in any way as regards

the vesting of a half share of the property in the applicant.

It is suggested on behalf of the respondent, how-
ever, that there is some unfairness in the fact that the
applicant today, by her motion to the Court, is seeking
simply an order for the sale of the property and the equal
division of the proceeds. That submission.has'to be consider-
ed in the light of the subsequent history of the matter.
Following the giving of judgment on 22 July, 1982 notice of
appeal was lodged cn behalf of the respondent on 4 October,
1982. Priov to this being done, however, the applicant's
solicitor had in fact submitted to the respondent's solicitor
a proposed form of a deed of trust to give effect to what
the applicant had Lad in mind and spoken of at the time of
the hearing before me in July. This is confirmed by the
terms of =« lettex'of 20 August, 1982. The deed thus proposed,
however, was not proceeded with because of the appeal lodged,
as I have mentioned. That appeal, however, was ultimately

abandoned on 6 Ociober, 1983 and the applicant now takes the



e

view that the creation of a trust in the way that she had
earlier envisaged is no longer appropriate. The children
are now in employment and self-supporting and they are not
in any way in the position in which they were in at the time

of the hearing in July, 1982.

I am unable to conclude that this change of
attitude on the part of the applicant can be in reality
said to create any unfairness. The situation at the hearing

was simply this: The eifect of the applicant's evidence

vas, as I have earlier indicated, that she had been influenced
in entering into an agreement in the form which she did by a
consideration for the children and what would be in their
bést interests. The course that she was taking at the hearing

of putting it forward that she simply wished to obtain her

share in oxder to vest this in the children was no more than
conéistent with the statement which she was making as to her
attitude at the time of the making of the agreement. That
of course was the important element, or an element of sone

relevance at all events, to be taken into account by the

Court in deciding whether or not the agreement could be

set aside. It is really, however, speculative to suggest
that the agreement might not have been set aside if this
factor had not been brought forward because of course there
may well have been some other factor of relevance which took
its place. The important thing, however, in my view is),

as I have indicated, that it was not the‘decision to create
the trust which was of importqnce, it was what Qas in the

applicant's mind at the time when she entered into the agree-

ment that was of importance. aAs to this ‘aspect, also, I must




say that I cannot see that there could be any unfairness
arising now for the reason that Mr Treston mentions, that
of 'course it is not a factor which was going to affect the
respondent's share in the property in any event. Moreover,

i . .
evez if contrary to my conclusion there was some unfairness

in the situation there would in my view be nothing that

/ , ) . . -
co%ld be done about it at this stage because of the factor
to which I have already referred, that this applicant now

has clearly a vested right in a half share of the property

and the Court has no control over that situation, the judg-

nent in question not being able to be impeached in any way
at the present time. It is accordingly not possible in my
view to accede to the respondent's proposal that the matter
should now be dealt with on the basis of the applicant's
share being dealt with in the way that he suggests. The
applicant is in ny view clearly entitled to an order for
the sale of the property and a division of the proceeds.
There 1s now no circumstance pertaining which would justify

the Court in postponing that sale. The clearly evidenced

objective of this legislation is that when a warriage partner-
ship comes to an end the Court should deal with the matter

in the way which is best calculated to enable each of the
parties to the marriage to obtain their share of the matri-
monial assets so that they may make a'fresh start. MNMr
Treston referred to some of the authorities evidencing the
Court's acceptance of that position. I refe; to McKinstry v.

- MeKinstry [1980] 4 MPC 138, Churchill v, <Caurchill [1980] 5

MPC 15, 16, Coopexr v. Cooper [19C80] .3 MFC 38. There is now, .
of course, not present the factor most commonly operative to

justify a suspension of sale, that is that it is done in the




interests of preserving a home for the children. The position
as revealed by the evidence today is that neither of the
children are living in the house and indeed neither is the
husband. The guestion, therefore, is as to the terms of the
ord#r'which should now be made, the applicant having been

/

obliged by the refusal of the respondent to agree to a sale,

to jcome to this Court to seek an order in that regard.

It is submitted on behalf of the respondent that

in the event of the Court ordering a sale the matter should

be dealt with on the basis of the share to which the applic-
ant is entitled being fixed on the basis of the value of

the property at the time of the agreement to separate, in
other words it is suggested that the Court should invoke

the discretion conferred upon it by s.2(2) of the Act.

Mr Twaddle submits that there are two reasons why this
should be done, the first that there was a delay on the part
of the applicant in instituting proceedings and, secondly,

that it is now financially more difficult for the husband

to purchase a half share of the eguity in the house by
reason of the increases in value which have occurred in

the meantime.

As regards the factor of deiay, he relies upon
the comment made in the course of the judgment that the
applicant could have been more diligent then she was in
pressing to have her claim advanced Lo the point wherein
it could be brought before the Court. The situation in that-
regard, however, as I note, was not compigtely straight-

. . .y . . B
forward in that it could not be said juzt how much delay




was attributable to the solicitor or solicitors involved

and how much could be attributed to the applicant herself

and of course how much might be attributed to the fact that

at this time particularly there was a good deal of difficulty

in obtaining fixtures for the hearing of cases of this kind
because of the pressure of work in the Courts, particularly
cases of this kind. I have considered this aspect and do not
think that there can here be said to be a sufficient justificat-
ion for the Court departing from the normal course which,

as is said in the Court of Appeal in the case of Jorna v.

Jorna [1982] 1 WZLR 507, is that the date of hearing is in

a general way and in the absence of particular circumstances
the date which will best produce a just result. It has to be
remempbered here that the respondent has had the benefit of
occupation of the property throughout the whole period and
that the applicant herself has lost the benefit of applying
her share towards the acguisition of other real property

and she accordingly will be faced with levels of property

values as now pertaining instead of the levels. which existed

at the time when the agreement was entered into. The order
must accordingly be upon the ordinary basis.

It is, however, conceded on behalf of the applicant
that the respondent should be entitled to a credit in respect
of the capital payments which he has made, being the payments
made in reduction of the mortgage to the lHouging Coryogation.
For the respondent it is submitted that he should receive
not only credit for these capital payments but that he should
also, if the applicant is to have a share of the home at

current value, be reimbursed in respect 6f the rates and
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fire insurance premiuns from 14 August, 1978 which is the date
to which the respondent himself refers in his second affidavit
in opposition to the making of the order today, as being the
date from which payments to the Housing Corporation have

been made as set forth in his affidavit. Mr Twaddle further
points out that there will be additional payments to be made

between now and the time when the property is sold.

As regards the allowance in respect of the capital
repayments the applicani, it must be noted, qualifies her
concession as to this by claiming that she should be entitled
to half the rent which the applicant has received for the
letting of the property between the time of the separation
and the present time. The evidence, however, has left the
situation unclear as to the extent to which the property
has been occupied by the applicant himself or one of the
children and the extent to which it has either been let or,
as the respondent admitted in his affidavit today, sinply
made available to other persons to occupy without charge.

As regards this latter aspect, of course, the respondent
must take any detriment arising from that situation upon
himself. He clearly did not have any authority to let the
property be occupied rent free so far as the applicant is
concerned.

I think in view of the time which has elapsed
it is of importance that the matters between these warties
be now finally resolved as Mr. Treston submits. The factor
of any increase in the amount of the payments to the Housing

Corporation in respect of the principal Jf the mortgage
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either before 14 August, 1978 or from the date of this
hearing forward, can be justly and properly dealt with by
taking into account, as a justifiable set-off in favour of
the applicant of some allowance even though the amount cannot
be guantified, because of the inadequacy of the evidence for
the factor that the respondent has clearly received rents, a

portion of which should be credited to the applicant.

I accordingly make an order that the former matri-

monial home of the parties situated and known as Ho. 9

Panorama Drive, Whangareil, be sold by being offered for
sale forthwith at the price of $55,000 in accordance with
the valuation of Hr Algie dated 31 October, 1984 and othexr-
wise on the usuval terms upon which residential properties
are offered for sale in the Whangareil district. The nett
proceeds of the sale are ordered to be applied in payment,
first, of the amount of $893 to the respondent which sum

is to be treated as covering all contributions madé by him

of a capital nature to the property since the separation

and up to the date of sale and the balance is to be divicded
egually between the parties. In the event of a sale not
béing effected within four months from the date of this
judgment the property is to be sold by public auction and

the nett proceceds of sale applied in the same manner.

With regard to the question of costs there is,
I think, some merit in the submission made on behalf of
the respondent that the actions of the applicant in proceed-

ing first on the basis of a setting up of a trust for the
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children and then deciding against that course have contribut-
ed at least in a small measure to the fact that this present
application to the Court has been necessary. In any event

it is not an uncommon incidentwith an oxder of this nature
for the parties to go back to the Court and seek implementat-—
ion and in the circumstances there will be no oxder as to,

costs.
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