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JUDGMEN'l' OF SINCLAIR J. 

·•rhis civil action is probably the most bizarre 

case I have heard in nearly 7 years on the Bench. Certain 

&spects of it are io unbelievable that ohe could be forgivan . 
for thinking that the scenario was writt~n by Lewis Ca:;.:-roll. 

The action has its origins in.the purchase by the plaintiffs 
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of a hotel business known as Remuera House.Private Hotel, 

such purchase being made from the second defendant, with 

the first defendant being alleged to be the second defendant's 

ag~nt for the purposes of sale. 

The first cause of action is against the first 

defendant only and is founded in fraud on the basis that 

at the time negotiations were entered into for the purchase 

of Remuera House it was represented to the plaintiffs that 

a budget prepared by Messrs. Wilson, Clark & Partners, 

chartered accountants, was an accurate and fair reflection 

of the business associated with Remuera House. In addition 

it was alleged that the principal customer of Remuera House 

was the Post Office which would continue to patronize the 

premises following upon th,.:! sale by the second defendant to 

the plaintiffs. It was alleged that each of those representa­

tions was untrue in that at the time when the representations 

were made the Post Office had, in fact, wi~hdrawn its 

patronage from Remuera House and that the budget was not an 

accurate and fair reflection, at that time, of the business 

which was carried on at the address in R<?.mucra koad. 

The second cau·se· of action was l:,ased o:::i the 

Hedley Byrne .principle and I do not need to rafer to that 

at the moment. The third cause of action was agafa1st the 

second defendant and it repea~ed · the dllegatic:-ns of fraud 

and it was ~ontended that tb~y were !\tad~ 9Y the first 

defendant as the agent of the second defenuant in circumstanct3s 

which rendered the seconi:1 defendant·· liable .for the frcrndulent 

misrepresentations of the first defendant. 



3. 

The fourth cause of action was also against 

the second defendant, alleging breaches of certain terrns 

of the contract and for the purposes of this judgment 

there is no necessity for me to tr-averse the allegations in 

respect of that cause of action. 

'l'he fifth cause of action was in respect of the 

third named defendant but, at the commencement of the 
t~ 

hearing, by the consent of all parties, the third defendant 

was dismissed from the suit and there is no necessity to 

consider the allegations made in that cause of action at 

alL 

So far as the plaintiffs' ~llegations are 

concerned, the evidence in the main came from the two 

plaintiffs, both of them stating that they had some prior 

knowledge of the business carried on at Remuera House and, 

from Mrs. Gautier, it appear<;d that she had.initially been 

to the premises to make investi.gat:i.ons on behalf of her 

p:i.rents as a pls.ce where, :rossi.bly, they might reside 

permanently. Latex., Mrs. Gautier stated that she came into 

contact with t:te then p:roprietor, Mrs. Brain, and·had 

certain discussions with.Mrs. Brain ~oncerning the lease which 

Mrs. Brain had oft.he preraises and, in a general way, 

discussed tne nc>.turc of the business carrie.d on, being 

informed that- t!'le Post Office used the premises as a plac_e 

to board memhe:r;s of their staff whilst undergoing training 

in ,zi.uckla:r.d. Frern Mrs. Gautier-'s evidence .i:t·appeared that 

the tliscussions which she had with Mrs. Bra.in were on a semi-
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friendly basis and were not directed towards a business 

enterprise at all as Mrs. Brain disclosed, during the 

course of the conversation, that she was in the process 

of selling Remuera House and that it was already under 

offer to a purchaser. 

At a later stage the plaintiffs themselves became 

interested in acquiring a guest house business and through 

the agency of a Mr. Hislop they were shown a property in 
t::;; 

Wellington Street which was also patronized by the Post 

Office for its trainees and', in a<;'ldition, they were taken 

to a private hotel known as The Towers in Market Road, 

Remuera. During the course of discussions with Mr. Hislop, 

Mrs. Gautier indicated that she had some interest in Remuera 

House, in consequence of which Mr. Hislop communi.cc:.ted with 

Mr. Rotheram, the first defendant, and from there negotiations 

were entered into for the purchase of the business by the 

plaintiffs. Both Mr. and Mrs. Gautier deposed to the fact 

that they visited the premises on the 15th or 16th February 

1981, the precise date being not within the memory of either 

party but • +- • 
l. ~ J.$ apparE:!nt from the evidence that it was a 

Monday that the •risi t was made to the premises. Both 

plaintiffs stated that they wenf to the premises w-ith Mr~ 

Hislop on that first occa.sion and there met Mr. Rotheram, 

with Mr. Gautier taking the major part in the discussions 

as Mrs. Gautier had ·11e:r. baby with her and had her attention 

diverted to tl;.e child from time.to time so that she left the 

majori t:y of the ,2:r:gi.;.iries to he·r husband. 

During the course of discussions both Mr. and Mrs. 
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Gautier stated that Mr. Rotheram produced a budget which 

had been prepared for the previous owner, Mrs. Brain, by 

Messrs. Wilson & Clark, a firm of chartered accountants in 

Auckland. Mr. Gautier deposed to the fact that he was 

somewhat interested in the budget as he, himself, was a 

qualified accountant and that budget, which had been 

prepared as at the 30th September 1980, was on the basis 

of an 80% occupancy rate with an annual turnover of $82,000. 

'l'he budget showed, on an annual basis, a net cash surplus, 

before depreciation and tax, of $41,520. Both Mr. and Mrs. 

Gautier deposed to the fact that th<'"y regarded that budget 

1;1s having a marked effect on their considerations in 

relation to the purchase of the property, particularly as 

Mr. Rotheram stated that by reason of the Post OfficE:} using 

Rernuera House as a hotel to placf~ its trainees during 

training, that he fully ~nticipated that the budget would 

truly reflect what the plaintiffs co1.1ld expect the turnover 

to be. 

Mr. Gautier stated that he had a look at the 

register which was kept by the defendants and, from that, 

it appeared to him that Mr. Rotherc1.m h~d been in charge of 

the property for about 9 weeks prior t0 the meeting in 

February 1981 an.d that, having regard tc the fact that there 

were no Post Office tra:i.nees there durinc; December and 

January, t,hat it appear,ec1 that from the busin0ss which had 

been transacted by H:r:. Rotfo:::!ram up unt'il 111id Fe 'tiruary 19 81 
. . 

it justified an acceptance of the budget> tear.i.ng in mind 

that it had been explained_ tl1at the Post 0£:;;i:::~ used the 

premises for its train!?es bet.ween the months of February 
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and November. 

On the occasion of the first meeting Mr. Gautier 

stated that he asked for a copy of the budget but was 

informed by Mr. Rotheram that he did not have a spare copy 

at that time but that he would deliver one to the 

plaintiffs within the course of the next few days. It was 

the plaintiffs' evidence that the following weekend Mr. 

Rotheram called at their home and delivered to them a 
'"' 

photostat copy of the budget and, once again, went over 

that budget with them and confirmed that, with the Post 

Office business, the budget would give a true representation 

of the nature of the business then bPing carried on at 

Remuera House. Additionally, Mrs. Gautier, stated that 

she had, up until she and her husband took possession of 

the premises, quite considerable contact with Mr. Rotheram 

and that he always spoke in complimentary terms about the 

business which was carried on at Remuera House which 

confirmed her belief in the budget. 

At. this point I wish to refer to the evidence of 

Mr. Rotheram on '.:.his initial meeting because it was the 

plaiP..tif£s' evi.dGnce that by rea:son of the production of 

the budget and the assura.nces which they had received from 

Mr. Rotheram, as to the business from the Post Office, that 

they were induced ir..to r,1akiP..g an offer for the business. 
. . 

In other w:>rds, tl:1':!y inc1icated that they felt assured by 

Mr. Rothero.m' s rep.cesentations ·that tthe Post Office business 

would continue an<l they had· no reason to·sus-pect otherwise 

and,with that business continuing, the contents of the 
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budget reflected the true nature of the operations of 

Remuera House. 

However, when Mr. Rother1:1m gave evidence, he 

said that Mrs. Gautier, alone, was at the premises on the 

first occasion with the agent and that Mr. Gautier played 

little or no part in the negotiations at all, it being 

Mr. Rotheram's contention that Mrs. Gautier knew all about 
,,:,:_ 

the business at Remuera House from her prior knowledge of 

it from Mrs. Brain and that-there really was no necessity 

for him at all to acquaint Mrs. Gautier with the nature of 

the business which was carried on because she was already 

fully informed on this aspect. In addition, Mr. Rotheram 

stated, that the budget was not produced on the occasion 

of the f:i.rst visit and that it played no part whatever in 

negotiations and that, in fact, it was not delivere:'l by him 

to the Gautiers until some time after the agreement for 

sale and purchase was signed on 1st March 1981. 

'l'lie sig,1 ific:ant aspect of those contentions is 

that not one of ttiem wa.s put in cross-examination to either 

Mr. or Nrs. Gautier and yet this• was the foundatio.n of the 

plaintiffs' c1airr, against the defendants. On this aspect . . 
of the case, if ivlr. Roth;:,ram's contentions were correct, 

then the plaintiffs ·had manufactured their entire case anct 

yet they were not f:lubjec-ted,to· ;the cross-examination which 

t:hey ought to h.:we ne~J1 subjected to .if that part of their 

evidence was u;id:;:::r:· any r.eal. sor~ of_ chall~ng~ .at all. 

Additionally, it must mean that the Gautiers, according to 
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Mr. Rotheram, manufactured their evidence in relation to 

the delivery of the photostat copy of the budget on the 

weekend following the first meeting of the parties. 

Returning _to the evidence of the plaintiffs they 

stated that on the night of the first visit to the 

premises, the agent, Mr. Hislop, called at their home with 

an agreement which Mr. Gautier went over and to which he 

added four clam:;es with the result that an offer of $50,000 

was made for the business. Subsequently they were informed 

that $50,000 was not acceptable and that the price would have 

to be increased and that there was a Mr. White who was also 

.interested in purchasing at a price of $55,000. It was 

explained to the plaintiffs that Mr. Moore, who owned the 

business, wished to get back his purchase price, his 

expenses and something.more, before he would sell and the 

plaintiffs decided, havi;1g regard to what had been disclosed 

in the budget and what had been represented to them, to 

increase their offer to $55,000. In consequence, an 

agreement was signed at that figure, such agreement bearing 

date 1st March 1981. That agreement was prepared by Mr. 

Rotheram and, of some significar,ce, is the fact that clause 

10 of the agreement warranted that the turnove.c 0f the 

business had averaged not less tha;i $1,0CO per week for the 

period of 2 ~onths immediately preceding t.he execution of 

the agreement. 

Subsequent ·to th~t execution of ths agzeement Mrs. 
. 

Gautier deposed to the fact 'that she was·c:.t the premises on 

a number of occasions, par~icula~ly tow~rds tne end of 
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March 1981, as the staff, who had been employed by Mr. 

Rotheram, had left. During the course of her being at the 

premises she stated that she requested Mr. Rotheram on mox-e 

than one occasion to get confirmation from the Post Office 

that the April intake of trainees would be arriving in 

accordance with an earlier booking arrangement which had 

been made by the Post Office and that Mr. Rotheram promised 

to do that but, according to Mrs. Gautier, he failed so to 

do. However, dur1ng the course of those conversations, 
,:;:, 

Mrs. Gautier learned that the contact at the Post Office was 

a person named Janice and, just prior to the plaintiffs' 

taking possession of the premises, Mrs. Gautier rang that 

person and ascertained that the. Post Office had withdrawn 

their patronage from Remnera House. That prompted Mrs. 

Gautier to write a somewhat bitter letter to the Post 

Office and that letter was produced to the Court. In the 

course of the letter she refers to the fact that Mr. 

Rotheram explained to her that the Post Office trainees, 

who used the hotel, constituted some four-fifths of the 

income of the business and she expressed her distress to 

find that: the custom had been removed in the manner which 

she terms as arbitrary and unjustified. 

However, the purchase proceeded and some short 

time after taking possession Mrs. Gautier stated that 

Mr. Rotheram appeared on the premises to remove the last of 

his be:J_onging9 and he enquir<~d how the busine·ss was 

progressing, to which'Mrs. Gautier stated that she replied 
. . 

that: i_t was shocking anci that Mr. Rothe'l.'.'an~ knew it was, . 
whereupon Mr. Rotheram queried why ·he should know and M:rs. 
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Gautier informed him that the Post Office had withdrawn 

their patronage. Mr. Rotherarn, according to Mrs. Gautier, 

denied all knowledge of that fact. 

During the course of his evidence Mr. Gautier 

stated that having seen the budget and the register book 

he enquired whether there were any other books and was 

informed by Mr. Rotheram that the register was his official 

book but, in addition, he was shown the reservation system 

which was employed in the office. When co~sidering the 

budget Mr. Gautier stated that he, himself, came to rely 

upon it having regard to the assurance from Mr. Rotheram that 

the Post Office used the premises for 10 months in the year 

and that for the remaining 2 months, over the Christmas 

period, the premises were used by tourists and sporting 

groups, such as bowlers, and that there was some evidence 

of such patronage. He dicl acknowledge that Mr. Rotheram 

informed him that some trouble could be expected from the 

Post Office trainees as they were young people and attempted 

to break the rules by bringing alcohol onto the premises. 

Both Mr. and Mrs. Gautier stated that by reason 

of the withdrawal of the Post Office business the entire 

ope;:-ation of the business had to be altered and, instead 

of operating a guest house, the operation became that of a 

tourist hotel.which was'much more d~manding in nature-and 

resulted'in increased costs. Those increasea costs resulted 

from having to ch~nge bed linen more of;ten with the 

resulting increase in wages for staff {ind, because it was 
' 

not known from time to time how ma·ny g\tests would be ir. the 
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hotel, increased costs arose through having to make 

provision for food at all times. 

Eventually, in 1983, the plaintiffs sold at a 

price of $55,000 with $30,000 being allowed for plant, 

fittings and fixtures and $25,000 for goodwill. This is in 

contrast to the agreement under which they had purchased 

under which $30,000 was for goodwill, including the benefit 

of the tenancy of the premises, while $25,000 was for plant, 

fittings and fixtures. Both Mr. and Mrs. Gautier were 

subjected to a searching cross-examination by Mr. Mather on 

various matters, many of which were not central to the main 

issues. I record, however, that both of them came through 

tli.at cross-examination unscathed and exhibited themselves 

as being trustworthy, reliable and truthful witnesses. 

In support of their claim the plaintiffs called 

a Mrs. Carey, who was empJ:oyed by the Post Office, and at 

the critical time in 1981 was responsible for arranging 

accommodation for Post Office trainees. She deposed to the 

fact that on the 4th February 1981, that is before the 

negotiations between the plaintiffs c1.na· !-Ir. Rother am 

commenced, she visited Remuera House with her .superior, 

Mr. Winston Palmer, and a$, reeul.t of a complaint which had 

been received from trainees, irifoxmed Mr. :8.c,theram that the 

Post Office were ·withdrawing their custom frorn Remuera House. 

She advised Mr. Rotheram that the complaints related to 

overcrowdin~ and in rela·tion to the food wbir::h was served 

to the trainees and th'at 10 trainees we;e rew.)Ve6. that day 

and the remainder would have been ren~oved 'bu'.: f:or the fact . . 
that at short notice it was· impossibl8 to obtain any otlier 

.• .• 
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alternative accommodation. She confirmed that later she 

received a telephone ring from Mrs. Gautier and informed her 

that the Post Office had withdrawn its patronage and that 

that prompted Mrs. Gautier's letter of the 1st April 1981 

to the Post Office. 

Mrs. Carey was cross-examined on the basis that 

Mr. Rotheram may well have believed that if the complaints 

were attended to and rectified that the Post Office patronage 

would continue. While Mrs. Carey conceded that possibly 

Mr. Rotherarn may have believed that, from the totality of 

her evidence I am satisfied that she conveyed unequivocally 

to Mr. Rothe:;:·am that so far as Remuera House was concerned 

he could not. expect any further patronage of any dGscription 

from the Post Office. That, to my mind, explains why Mr. 

Rotheram did not communicate with Mrs. Carey, whose christian 

name, incidentally, is LTanice, and it explains why no 

further trainees were ever sent by the Post Office i.:o 

Remuera House. 

A land agent, Mr. White, also gave evidence to the 

effect that some time before 19th February 1981 he had had 

a discussion with Mr. Rotheram which resulted in Mr. White 

re-listing Remuera House for sale at a price of $55,000, 

being informed by Mr. Ro~heram that the clientele consisted 

of permanent guests and Post Of.fice trainees. He was n0t 

told that the ·Post Office was no longer sending trainees 

to the premises. 
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On the question of damages, the plaintiffs 

called two witnesses, a Mr. Carr, a land agent, and Mr. 

Topliss, an accountant. Mr. Carr gave evidence that if the 

budget had come to fruition then he would have considered 

that the business could have susta.ined a figure of $30,000 

for goodwill but, as there was no profit at all in the 

operations which were carried out for the year ended 31st 

March 1982, that there was no good,,,;·i?.l in his view in 

relation to the business but he considered .that the lease, 

which had something over 30 years to run, had a value of 

$10,000. He made it plain that his evidence was based on 

market value and was not necessarily the sort of evidence 

which one might expect fro~ an accountant. He observed that 

if the budget figures had been attained it would have 

reflected a business similar to that which was to ba 

expected from a good average type of guest house business. 

He went on t.o say that some of the value of the business could 

well relate to the fact that it was situated in Remuera but, 

notwithstanding that, having,regard to the performance of 

it in 1981/82, he could not see any goodwill in the business 

at all. 

Mr. 'I'opliss stated that when the Post Office 

ceased its patronage the 'business it.self was no longer 

profitable a~d no gooawil~ figure could be ascribed to it. 

If, howevP.r, the bucyet figures had been attained then he·· 

would have cohsider8d the. figure of $30,000 for goodwill as 

being reasonai:l•e, 3.ltl1ough he went on to say, that he did not, 

ascribe any valu~ to the lease ~till and.was considering 
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but the business itself. He, therefore, was inclined to 

go a little higher so far as goodwill was concerned in 

relation to the budgetted figures than was Mr. Carr. 

However, he made it plain that from an accountant's point 

of view, if there was no prof it, then one coulcl. not expect 

to obtain any goodwill on a sale. 

On the question of value the first defendant 

called an accountant, Mr. Ellis, who was of the view, and I 
'~ 

consider with some justification, that, really, what would 

be paid for a particular business was that which would be 

paid by a willing buyer to a willing seller. However, Mr. 

Ellis was prepared to concede that if a particular business 

was making a reasonably 900d profit, it would command a 

greater price on the market than one showing a lower profit. 

Unfortunately, the budget referred to in this action was 

not put to Mr. Ellis for his comment, nor were the 1981/82 

figures from the plaintiffs' balance sheet put to him. Thus, 

I do not have the benefit of his comments in relation to 

the goodwill of Remuera House at, or about, the time of 

sale, having regard to the loss of the Post Office patrona'J~~. 

Mr. Moore deposed to the fact that he had taken 

no part in the negotiations at all, a fact which was 

acknowledged by the plaintiffs. But his evidence was truly 

remarkable for what he did not• know .rather than for wltat he 

did know: It. became apparent that Mr. Moore· had, for some 

time, owned some flat's in Aucklarld and they had been 1rnmaged 

by a firm of land agents known as Stan:Gi~lam Ltd. by 

whom Mr. Rotheram was employed. Having experienced som.a 
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trouble with tenants in the flats, Mr. Moore stated he 

decided to dispose of them and on Mr. Rotheram's recommend­

ation bought Remuera House. It was arranged through Mr. 

Gillam, by Mr. Moore, that Mr. Rotheram would manage 

Remuera House and in return Mr. Rotheram would receive a 

half share of any profit on sale, According to Mr. Moore, 

the first he knew of any proposed sale was when Mr. Rotheram 

rang him with an offer of $55,000 and the suggestion that 

he purchase The Towers for $175,000. However, according 
f;J 

to Mr. Rotheram on this particular point, he was approached 

on a Sunday, which was the day before the Gautiers visited 

the premises, by Mr. Hislop, who stated that he had a 

possible purchaser and that he then immediately rang Mr. 

Moore, at Mr. Hislop's insistence, informing him that there 

was a possible buyer for Remuera Honse. But, if one 

accepts Mr. Moore's evidence, that statement by Mr. Rotheram 

is incorrect because Mr • .Moore went on to say that once he 

received the offer of $55 ,ooo he immecliat_ely came to Auckland 

to sign the agreement. 

Mr. Moore, according to his evid!':rnce, played no 

part whatever in the management or cont:i.·cJ of Remuera House 

and statE,d that no bc:dget ·was prepared in relation to the 

operations carried on there and he was unable ::o expla:i.n 

how particulars of takings a:r:d expenditure arrived in his 

accountant's han<ls in Waihi ,. no·.::- coltld he expJ.ain to whom 

certain n:o'nies. were ra.id a~d which wer,e refe:!'.'red to in the 

balance sheet as manager's •.3aJ.ary. He claim•:?d that Mr. 

Rotheram had a cheque sign'ing authbrity, a fac.t which Mr. 

Rotheram denied, stating that at the pa,:ticular time he 
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was bankrupt and could not operate a cheque account. 

Following the sale of Remuera House, Mr. Moore 

pµrchased The Towers and on its sale he apparently took a 

house in Green Lane in part payment which became registered 

in his name and that of Mr. Rother am' s wife. Mr. Moore had 

difficulty in explaining how it came to be that the property 

was registered in Mrs. Rotheram's and his name and it 

appeared to me that Mr. Moore was distinctly uneasy at having 

to go into the witness box at all. 1:.:,, 

When queried as to why he signed a document with 

an assurance that the turnover had been at least $1,000 per 

week in respect of Remuera House for the 2 months prior to 

its sale in March 1981, he simply said that he never checked 

the figures at all and must have relied upon what he was 

told. I gained the impression that Mr. Moore was far from 

frank with the Court and that he knew much more than he waH 

prepared to divulge and that he deliberat.ely adopted a 

facade of a convenient memory. I find i:hat he was devious 

to an extreme and totally unreliable c:tnd unacceptable as 

a witness. 

Mr. Rotheram ac:knowledgec:t that O:!'."iginally he had 

sold Remuera .House for Mrs. Brain to a Mrs. !.-!owbray and 

in relation to the bud~jet· he claimed that he w&s directed by 

Mrs. Brain. ·to Mr. Clar),, ap account.ant and obviously a 

partner in Messrs. Wilson, °Clark & Par.tne.cs, who was totally 

unable to produce any ~alande sheeti:: to suppor-:.: the budget, 

He endeavoured to persuadE, ~he Court thc:.t from his point of 
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view he regarded the budget as a ·worthless piece of paper and 

that it could not, and was not, used as a basis for inducing 

anyone to purchase the business. As already recorded, it 

was his contention that Mrs. Gautier arrived with Mr. Hislop, 

alone, after having dropped her children off at school and 

that Mrs. Gautier knew every-thing about the hotel, her 

information having come from Mrs. Brain. He maintained that 

some days later Mrs. Gautier returned with her husband and, 

as earlier recorded, he main::ained that the budget was not 
t:J,, 

given until some time after the 1st March 1981 and that it 

played no part in the negotiatior?,S at all. 

It was his evidence that Mrs. Gautier was the 

motivating force in the purchase of Remuera House and in his 

own words she was "hell be,1t: 11 on 9ettin9 it. He maintained 

that Mrs. Gautier informed him that Mrs. Brain had sold to 

him only because Mrs. Brain had lost Mrs. Gautier's telephone 

number. He maintained, in his evidence,that he could not 

give any assurance in relation to the Post Office trainees 

because there we1s no contractual arrangement but that he 

understood that that 1)atronag-e was to continue. In the 

course o±: his evidence he stated that he knew there was to 

be no intake in April 1981 and that he had rung Mrs. Carey 

or, that particular fa<::t ?t a time when Mrs. Gautier was 

present ir! the kitchei1 when he put through the telephone 

call. There was ,3.n0ther matter which was not put at all to 

·Mrs. - Gaut:i_er ,bn"L it' was quite· evident that Mr. Rotheram 

was endeavouziug to convey the• imp_ression that Mrs. Gautier 

was fully ·inf~~r~~ i~ relation .to.the intpkc of Post 

Office t~ainee~. 
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Mr. Rotheram was at pains to insist that the 

budget played no part in the negotiations at all and at 

page 77 he had this to say when asked whether he commented 

upon the budget to Mr. and Mrs. Gautier :-

"It played absolutely no part to my recollection 
of the thing and when I heard that Mr. and Mrs. 
Gautier had come to the first meeting on the 
Monday and spent 45 to 60 minutes analysing the 
budget I thought that my memory had gone." 

My finding is that his memory had gone but it was a convenient 
'~ 

and deliberate aberration. 

He maintained that the Post Office did not inform 

him that it w?s withdrawing its business. In fact, he 

insisted that he was told to get his act together and that 

the Post. Office told him how to do it. It was for that 

reason that he was putting in study facilities at the time 

Mrs. Gautier made her first visit. None of that was put to 

Mrs. Carey. 

When questioned as to how the warranty came to be 

included in the agreement in the terms in which it was Mr. 

Rotheram acknowledged that the stated turnover was incorrect, 

being over-stated, and that all he could really say was. 

that it had got into the second agreement as a consequence of 

it having been included in the same terms as in the first 

draft agreement: There was no evidence from Mr. Rotheram 

that he .had bothered to check the register and, if he had 

done so, he would have 
0

found by a ;imple piece of &rithmetic . . ' . 
that the stated figure of $1,000 per wee!< grossly over-
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stated the real facts. 

His wife also gave evidence, mainly in relation 

to the visit of Mrs. Carey to the premises and, in relation 

to the complaint concerning the food, she maintained that 

Mrs. Wilson, who had been the cook at Remuera House, was 

called in to take part in the discussion but none of that 

was ever put to Mrs. Carey. I regret to say that I 

disregard Mrs. Rotheram's evidence in its ehtirety as I find 

its probative value to be nil. 

Finally, the agent, Mr. Hislop, gave evidence and 

he tended to confirm Hr. Rotheram's evidence that on the 

Monday, which was the occasion of the first visit to the 

premises, only Mrs. Gautier was present to the exclusion 

of her husband, although hi.s memory appears to be very much 

at fault. He recalled the register being produced to Mrs. 

Gautier, but he also recalled another book being produced 

which related to the expenses which had been paid out. No 

one else had referred to that book at all. It was his 

evidence that the plaintiffs did not plqce any great emphasis 

on the Post Office business at all and I gather the 

1mpression that he was inclined to the view that Mrs. 

Gautier was going to look to her husband's employer, an 

airline, as ap·avenue or possible bµsiness. He did cor.firm.­

however, ·that on the sale of the business to· the plainb.ffs 

there was an agen9y &rrangement bet~veen. his employer and 

Stan Gillam Ltd. 'as_ to the sharing of j::he ·comn~ission and . 
from Stan Gillam Ltd's portion of ·the 9ommission Mr. 

Rotherarn would have receiv(~d a percentage. That was 
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accepted by .Mr. Rotherarn. 

While it became apparent during the cross­

examination of Mr. Hislop that there had, the day before 

he gave evidence, been certain contact with Mr. Moore and 

Mr. Rotherarn, I entirely acquit him of any impropriety 

at all but I am of the view that his memory was at fault 

and that I cannot, in those circumstances, place any great 

reliance upon his evidence at all. One can excuse Mr. 
!~ 

Hislop's memory because it is in respect of matters some 

4 years old and he must, during ~he course of his business 

activities, have come into contact with many people within 

that period. 

However, so far as Mr. Rotheram is concerned I 

am of the view that his evidence was totally unreliable and 

I go so far as to say, false. I am satisfied that both Mr. 

and Mrs. Gautier were present on the first occasion, on or 

about the 15th c,r 16th February 1981, and that on this 

occasion the bt1.Cqet was handed over by Mr. Rotheram and 

on the br,r.d s thctt, ho.-ving regard to the Post Office 

business, it was ztated by Mr. Rotheram to reflect the true 

nature of the business carried 6n in Rernuera House. I am 

satisfied tha-L. at that m~eting Mr. Eotheram knew the Post 

Office patronage had 1,E!cn withdrawn and that his representa­

tions were made da.t:i.berately to induce the _Gautiers to 

·purchase. I ,am satisfied that .this was a wanton act upon 

Mr. Rotheram' s part in an atte1npt ·to. quit the business which 

had not been ~ i'.:j.~ancial succes.s aqd so as to. enable him to 

persuade Mr. Moore to inves't in The Towers _which, I suspect, 



Mr. Rotheram wished to be involved with in a more 

substantial way. Indeed, his own evidence disclosed that 

he did become involved in a more substantial way in 

relation to that particular business. 

I am satisfied also that Mr. Rotheram delivered 

a copy of the budget to the Gautiers on the Saturday 

following the 15th or 16th February 1981 and that he, 

again, re-affirmed the fact that the Post Office business 

would continue and that the Gautiers could expect a return 
t~ 

along the lines of those projected in the budget. I am 

satisfied that Mr. Rotheram well knew, following the visit 

of Mrs. Carey, that the Post Office business had been 

withdrawn and that, because he knew that, he did not 

communicate with Mrs. Carey in relation to the April intake 

as requested by Mrs. Gautier because he well knew the 

answer. I find that Mr. Rotheram was an opportunist pre­

pared to resort to any means whatever to attain his ends. 

At the time he had a licence under the Real 

Estate Agents Act 1976, which licence. according to his 

evidence is at present with the Institute and is dee for 

renewal next April. From the mann!?r in which Mr. Rotheram 

conducted himself in relatj_ori to this particular transaction 

I am of the vi~w that he is not a fit person to hold any 

licence under that Statute and I direct that a copy of this• 

judgment b.e forwarded to the Real Est3.te Institnte :for it to 

take such action as.it· thinks fit. 

·The represe~tations · upon which, the plaintiffs 
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rely, I find, were made deliberately and knowingly by Mr. 

Rotheram and were made by him knowing that they were false, 

for the express purpose of inducing the Gautiers to purchase 

the business and that they did so. In consequence I find 

that fraud has been established as against Mr. Rotheram, and 

Mrs. Hinton acknowledged that, having regard to the evidence, 

it was impossible for her to suggest that Mr, Rotheram was 

not the agent of Mr. Moore. He, in fact, was the agent. of 

Mr. Moore who plainly had left everything in Mr. Rotheram's 

hands so far as dealing with Remuera House was concerned. 

Legally, Mr. Moore must accept responsibility for the 

actions of his agent. 

During the course of his submissions, Mr. Mather 

attempted to obtain some comfort from a letter written by 

the Chief Postmaster in Auckland to Mrs. Gautier on the 9th 

April 1981. That letter tended to suggest that because of 

other accommodation, closer to the City, the likelihood 

of the Post Office sending trainees to Remuera House was 

receding. However, that letter is at variance with the 

evidence of Mrs. Carey and I have no way of knowing what 

prompted the letter to be written in the manner in which it 

was and without any evidence on that point I am not. prepan:d 

to place any real value on the letter at all. Having regard 

to the tone of Mrs. Gautier's letter, which was somewhat 

strident, I can accept the Ch±ef Postmaster has written a 

letter in a conciliatory manner in the hope "that he might 

avoid unpleasantness. 

I 1=,urn now to consider the question of darnag(-!S. 
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On the evidence which is before me the business, as a 

bus ines·s, had no value whatever following the withdrawal 

of the Post Office patronage. It was a mere shell compared 

with its former form but the lease, on Mr. Carr's evidence, 

had a value of some $10,000. 

It was suggested that the sale by the plaintiffs 

in 1983 indicated that there was still some value in the 

business but that overlooks a number of significant factors. 

'"' Firstly, I have no evidence at all as to how the goodwill 

was arrived at in the sale •in 1983 and the forms of the 

two agreements are diffenmt. On the occasion of the sale 

to the plaintiffs the goodwill of $30,000 was stated to be 

the goodwill of the business including the benefit of the 

tenancy of the premises. In the 1983 agreement the goodwill 

was stated to be that of the business including the benefit 

of the premises. But the 1983 agreement was conditional 

upon the landlord consenting to the premises being used as 

a restaurant and also was subject to the purchaser being 

granted a tourist house licence. However, I am satisfied, 

on the evidence, i.:hat the whole nature of the business had 

changed between 1981 and 1983 and that what had originally 

been a g11C::st house business had:become, in reality, a 

tourist hotel. !n those circumstances it seems to me to be . . 
impossible for me to have any regard to the 1983 agreement 

at all, ! must therefore deal with the matter on the evidence 

as it was tendered 't.o r:1~. ,In· c;tccordance with that evidence 

the business, a£ a bmd.:1ess, had rio _value and the only value 

was $10,000 wi-d.cp is attributa~le :t::o the _le;;i.s.e. Accordingly, 

in my view, the Joss sustained by the plaintiffs is $20,000. 
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On behalf of the plaintiffs, Mr. Littlewood 

sought to recover in addition to damages calculated in 

accordance with the normal rules, aggravated damages in the 

event of fraud being found on the part of the defendants. 

There are certain types of actions,such as for libel and 

wrongful arrest,where aggravated damages could be regarded 

as being in issue from the moment the writ is filed. But 

that has not been the case in relation to actions having 

their origins in contract. In such cases, if aggravated 
l~ 

damages are to be claimed, then, in my view, the defendants 

are entitled to notice that such damages are in issue. 

No such notice was given in this case and I, therefore, 

decline to r.iake any such award. 

There will, therefore, be judgment for the 

plaintiffs against both first and second defendants in the 

sum of $20,000 with intc~rest on that sum at the rate of 1.1% 

from the 1st April 1981 down to the date of the delivery 

of this judgment. In addition, the plaintiffs are entitled 

to costs according to scale together with disbursements and 

witnesses' expenses. I allow for two extra days and in 

addition allow $150 to cover both discovery and inspectio11. 

Under Rule 99N the second defendant sought 

indemnity from the first defendant in the event of any 

judgment being entered against him 1n .favour of -the 

plaintiffs. •It.was acknowledged by the first defendant. 

that iq those circum;t4nces the second c1efendant was 
< • • ,. 

entit-led to the inclemnity sought. The.re •will therefore be 

an order that the first defendant indemnify .the second 



defendant in respect of the judgment obtained by the 

plaintiffs in this action. 
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