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the second, Third and Fourth Defendants. He has arso commenced
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P e n d i n g  t h e  t r i a l  o f  t h i s  a c t i o n  o r  f u r t h e r
o r d e r  o f  t h e  C o u r t ,  d D  i n t e r i m  i n j u n c t i o n '
i s s u e  r e s t r a i n i n g  t h e  S e c o n d ,  T h i r d  a n d
Four th  oe fendant i ,  o r  any  o f  them,  o r  the i i
agents  o r  servants  o r  any  comPany cont fo l led
by  them or  by  any  o f  them,  o therw ise  than as
d i rec to rs  o r  servants  o f  the  F i rs t  Defendant
from -

( i )  s o l i c i t i n g ,  a p p r o a c h i n g  o r  o t h e r w i s e
per fo rming  serv ices  as  agents  in  New
Zea land fo r  Commodore  Bus iness
Mach ines  Propr ie ta ry  L imi ted  or  any
o t h e r  r e l a t e d  s e r v i c e s ;

( i i )  a c t i n g  a s  a g e n t s ,  w h o l e s a l e r s  o r
retai lers of Commodire l ' l icro Computers
or of software for Commodore Micro
ComPuters; 1.  ' :

( i i i )  Us ing  the  conf ident ia l  in fo rmat ion
d isc losed to  the  Second,  Th i rd  and
Fourth Defendants bY the First
Defendant for the PurPose of
es tab l i sh ing  an  agency  w i th  Commodore
Business l ' lachines Proprietary Limited
or  any  o ther  person fo r  d is t r ibu t ing
Cornmodore lulicro ComPuters and
so l ic i t ing  the  cus tomers  or  p rospec t ive
cus tomers  o f  the  F i rs t  Defendant ;

( i v )  Do ing  any  ac ts  ca lcu la ted  to  damage
t h e  F i r s t  D e f e n d a n t ' s  b u s i n e s s  o r
d isc red i t  the  F i rs t  Defendant ,  i t s
Of f i ces  and emPloyees

cos ts  a re  reserved.  They  sha l l  be  in  the  d isc re t io r

o f  the  Cour t  when the  ac t ion  is  f ina l l y  de termined.

ffi--.'*)-6

S o l i c i t o r s :

Renn ie ,  Cox ,  Gar l i ck

N i c h o l s o n ,  G r i b b i n  &

& Spar l ing ,  Auck lanc l ' ;  fo r  P la in t i f f  .

C o . ,  A u c k l a n d ,  f o r  S e c o n d ,  T h i r d
and Four th  Defendants .
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passed us ing  the i r  ma jor i t y ,  tha t  they  were  propos ing  to  ob ta in

fo r  ther .nse lveS the  Qompanyrs  most  va luab le  indeed i t s  on ly

s u b s t a n t i a l  -  a s s e t .  . T h e y ' t h e r e b y . f o r q e d  t h e  P l a i n t i f f  i n t o

taking these present proceedings in an attempt to preserve that

asset  fo r  the  Company. .

Nor  do  I  cons ider  i t  un jus t  i f ,  as  a  resu l t  o f  the

grant  o f  the  in te r im in junc t ion ,  the  Defendants  cons ider  they

wi l l  have to  accept  the  P la in t i f f ' s  o f fe r -  I t  i s  agreed tha t

the pr ice proposed for the shares is fair  i f  the First  Defendant

cont inues to have the benef i t  of  the distr ibutorship agreement.

I f ,  contrary to the expectat ions of the Part ies, the agreement

is  no t  renewed to  the  F i rs t  Defendant  w i thout  the  P la in t i f f  as  a

shareho ld .e r ,  then the  cond i t ion  is  no t  fu l f i l l ed ,  the  acceptance

of  the  o f fe r  lapses ,  and the  par t ies  wou ld  be  le f t  to  the i r  lega l

remed ies .

CONCLUSION:

Having regard to al l  the factors to which I  have

re fer red ,  the  ba lance favours  the  g fan t ing  o f  the  re l ie f ' sought .

Had I  otherwise considered the balance to be even, then the

sca les  wou ld  be  t ipped in  the  P la in t i f f ' s  favour  'by  the  re la t i ve

s t r e n g t h  o f  t h e  P l a i n t i f f ' s  c a s e .  I  h a v e  a l r e a d y  f o u n d  h e  h a s

es tab l i shed a  ser ious  case to  be  t r ied .  But  re levant  to  the

f ina l  exerc ise  o f  the  Cour t ' s  d isc re t ion  is  my v iew tha t  on  the

ev idence in  the  a f f idav i ts  the  P la in t i f f  has  shown a  rea l

I i ke l ihood tha t  he  w i I I  succeed in  h is  a l lega t ion- tha t  the

Defendants ,  in  ac t ing  in  the  manner  they  were  propos ing ,  wou ld

be breach ing  the i r  du ty  to  the  F i rs t  Defendant .

T h e r e  w i I I  b e  a n  o r d e r  i n  t h e s e  t e r m s : -

a

o



TITE .F INAL ITY  OF  AN INTERIM INJUNCTION:

The re levance o f  th is  leas  re fe r red  t9  Uy  Lord

N . v l . L .  L t d .  v .  r l e e q e  ( s u p r a )  a L  6 2 6 "  I I e  s a i d : -
Diplock in

o
l {here ,  however ,  the  gran t 'o r  re fusa l  o f  the

in te r locu tory  i . i " " t i i on  w i l l  have the  prac t ica l

effect of  putt i t r i  t t t  end to the act ion because

the harrn that wi i r  have been already caused to

the  los ing  p . t l y  UV i ts  g ran t  o r  i t '  re fusa l  i s

completer-. . ta oi  a kind ior which money cannot

const i tute any worthwhi le recompense' - the 
degree

of  l i ke l ihood tha t  the  p la in t i f f  wou ld  have

succeeaea in  es tab l i sh ing  h is  r igh t  to  an

injunct ion i t  i t re act ion had gone to tr ia l '  is a

factor to be Urought into the balance by the

j ; ; ; ;  in  rve ish ing- the .  r i sks  tha t  in jds t i ce  may

i"=ir t  f rom his ieciding the appl icat ion one way

rather than the other '

I n C a y n e v . G l o b a l N a t u r a l R e s o u r c e s p l c ( s u P r a )

t h e c o u r t t o o k i n t o a c c o u n t t h a t t o g r a n t t h e i n j u n c t i o n s o u g h t

by the plaint i f f  would nean giving him judgment in the case

against the defendant without permit t ing the defendant the r ight

o f  t r ia l

.  A l ike submission \r 'as advanced by the Defendants

in  the  present  case.  Mr . 'Ha l fo rd  submi t ted  tha t  i f  the

Pta in t i f f ' s  te rms because i f  they  d id  no t  do  so  there  wou ld  be

a r isk that the distr ibutorship agreement may pass to a third

par ty .  The in junc t ion  wou ld  there fore '  he  submi t ted '  pu t

Dressure  on  the  Defendants t o  e n h a n c e  t h e  P l a i n t i f f ' s  p o s i t i o n '

he contended that the grant of the

in te r im in junc t ion .  were  gran ted

force the Defendants to Purchase

In  tha t  sense,  there fore ,

in te r im in junc t ion  wou ld

Defendants  hav ing  had the

the  mer i ts .

I f  t h i s  b e  s o r

At  the  meet ing

t h e n  t h i s  w o u l d ,  i n  e f f e c t ,

t h e  P l a i n t i f f ' s  s h a r e s  o n  t h e

determine the act ion without the

oppor tun i ty  o f  a rgu ing  the  issue on

t h i s  i s  a  s i t u a t i o n  c a u s e d  b Y  t h e i r

o f  t h e  l 0 t h  A P r i l ,  1 9 8 4 ,  t h e Y  m a d e

o

own ac t ions .

i t  c l e a r ,  b o t h by  rvhat  i .hey  ' sa id  and by  the  mot ion  tha t  they  '
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A I l  o f  these fac to rs  ind ica te  a  degree o f  d i f f i cu l ty

a n d  u n c e r t a i n t y  i n  t h e  a s s e s s m e n t  o f  d a m a g e s . '  t g g . d o u b t  i f  f a c e d

'w i th  the  task  the  Cour t  wou ld  make an  assessment ,  bu t  i  cons ider r .

in deciding whether or not to issue an inter im injunct ibn, the

rera t ive  d i f f i cu l ty  o f  mak ing  tha t  assessment  i s  a  re revant

fac to r .

N o  i s s u e  a r i s e s

tha t  i s ,  e i ther  the  p la in t i f f

damages for which any of them

out  o f  the  ab i l i t y  o f  the  par t ies ,

o r  the  th ree  Defendants ,  to  pay

may become l iab Ie .
:. .:

the Court

Defendants

(Fe llorve s

THE STATUS QUO:

In considering the maintenance of the status quo,

v .  F i s h e r  ( L 9 7 5 )  2  A r l  E . R -  9 2 9 ,  s i r  J o h n  p e n n y c u i c k

a t  8 4 3 )

Thus maintaining the status quo would involve

main ta in ing  the  pos i t ion  as  i t  ex is ted , immedia te ly  p r io r  to  the

meet ing  o f  the  r0 th  Apr i l ,  1984.  The company he ld  and was

opera t in l l ' success fu l l y  the  d is t r ibu torsh ip  agreement .  The th ree

Defendants were managing the company. The praint i f f  was a

shareholder but otherwise was playing no act ive role in the

management  o f  the .Company.  r f  the  in te r im in junc t i -on  were

granted  then tha t  wourd ,  d t  th is  s tage,  resu l t  in  the  pos i t ion

being the same as i t  was irnmediately pr ior . to the - l -0th Aprir- .

I  recogn ise  tha t  the  d is t r ibu torsh ip  agreement

comes to an end at the end of this month. r t  may or may not be

renewed.  However ,  tha t  too  was the  pos i t ion  immedia tery  p r io r

to  the  lo th  Apr i l .  so  tha t  the  gran t ing  o f  an  in te r im in junc t ion

wou ld ,  in  the  sense r  have ind ica ted ,  p reserve  the  s ta tus  quo.

takes into account the posit ion prevai l ing when the

embarked on the abt iv i ty sought to be restrained

a
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f iduc ia ry  du ty  to  the  F i rs t  Defendant ,  then i t  j - . s  a t  leas t  oPen

t o  t h e  P l a i n t i f f  t o ' a r g u e  t h a t  t h e y , . o r  a n y  c o m p a n y  f o r m e d  b y
. '  t '

thern, hold the distr ibutorship agreernent in trust for.  the. .First

Defendant.  rhey would then be l iable to account to the First

Defendant for the prof i ts result ing frorn the operat ion of the

agreement.  Ascertainment of these prof i ts could be a complex

mat te r ,  par t i cu la r ly  i f  the  new company has  add i t iona l  cap i ta l

in jec ted  in to  i t ,  o r  i f  add i t iona l  shareho lders  become invo lved

in  i t .  I f ,  a l te rna t ive ly ,  the  c la im on beha l f  o f  the  Conpany

were advanced as a clain for damages for br:each of the duty

rather than on the basis of the benef i t  of  the' .greement

belonging to the Cornpany, i t  would then be necessary not only

to  assess  the  pro f i tab i l i t y  o f  the  d is t r ibu torsh ip  ag teement ,

but convert  that into an appropriate'damages award when the

durat ion of the agreement must,  as l '1r.  Shepherd points out in

h is  a f f idav i t ,  be  a  na t te r  o f  uncer ta in ty .

l1r.  Halford advanced the submissions on behalf  of

the Defendants on this aspect of the case, and urged that i f  the

P la in t i f f  shou ld  u l t imate ly  es tab l i sh  these bauses  o f  ac t ion

then compensat ion can be ascertained in the usual way. He. also

po in ted  to  the  poss ib le  a l te rna t ive  tha t  i f  the  in te r im in junc t ion

shou ld  i ssue,  the  d is t r ibu torsh ip  may be  awarded to  a  th i rd  par ty .

I f  thaL were to occur the Defendants would have suffered

irreparable damage by the permanent loss of .an on-going business

opportunity.

Re levant  to  the  damages issue,  and in  par t i cu la r

t h e  d i f f i c u l t y  o f  a s s e s s i n g  d a m a g e s  t o  t h e  P l a i n t i f f ,  i s  t h e

vo la t i le  na ture  o f  the  computer  bus iness .  Pro f i t s  can  vary

subs tan t ia l l y ,  par t l y  dependent  upon the  per fo rmance o f  the

ind iv idua ls  invo lved in  the  bus iness ,  and par t l y  as  the  resu l t

o f  t h e  a c t i o n  o f  c o m p e t i t o r s .

o

o
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t o  t h e  P l a i n t i f f r s  d i s m i s s a l  a s  a  d i r e c t o r  a n d  e m p l o y e e  i n  M a y ,

1982,  there  is  no t  any  s ign i f i can t  fac tua l  d i f fe rence be tween

t h e  p a r t i e s .  H a v i n g  d o n e  s o r  a n d  h a v i n g  c o n s i d e r e d  t h e .

authori t ies to which r  have referred, and others ci ted d,ur ing

argument,  r  haye arr ived at the clear concrusion that the

Pla in t i f f  has ,  in  respec t  o f  the  re levant  causes  o f  ac t ion ,

es tab l i shed tha t  there  are  ser ious  ques t ions  to  be  t r ied .

Having reached that conclusion i t  is inappropriate that at  this

inter locutory stage r should elaborate in any greater detai l  on

the factors that have led me to that conclusion.

DAI"IAGES:

I f  the  P la in t i f f  can  be  adequate ly  compensate i l  by

an award of darnages for the loss he would have sustained as a

result  of  the Defendantsr doing what is sought to be enjoiner l

between the t ime of the appl icat ion and-the t ime of t r ia l ,  then

this is a relevant and sornet imes decisive factor against the

grant ing of an inter im injunct ion.

I f  the  in te r im in junc t ion  be  no t  g ran ted ,  then i t

i s  cer ta in  tha t  the  F i rs t  Defend,an t  w i l l  no t ,  p f te r  the  end o f

June,  have the  benef i t  o f  the  d is t r ibu torsh ip  agreement .  I t

rv i l l  as  a  resu l t  cease to  be  in  bus iness .  The pra in t i f f  w i l l

su f fe r  loss  resu l t ing  f rom the  d iminu t ion  in  va lue  o f  h is  shares

in  the  F i rs t  Defendant .  Th is  loss  is  p robabry  ascer ta inabre ,

be ing  the  d i f fe rence in  the  va lue  o f  the  shares  in  the  company

wi th  the  benef i t  o f  the  d is t r ibu torsh ip  agreement ,  and tha t  va lue

when the company does not have the benef i t  of  the agreernent.

However ,  the  danages issue is .  no t  as  s imp le  as  tha t .

T i r e  P r a i n t i f f ,  a s  h e  i s  e n t i t l e d  t o  d o ,  b r i n g s  t h e  a c t i o n  n o t  o n r y

o n  b e h a r f  o f  h i m s e r f  b u t  a l s o  o n  b e h a l f  o f  t h e  c o m p a n y .  r f  t h e

three  Defendants ,  in  seek ing  to  acgu i re  fo r  thense lves  the

d i s t r i b u t o r s h i p  a g r e e m e n t ,  a r e  h e r d  t o  b e  i n  b r e a c h  o f  t h e i r

a



the Company by way of a derivat ive act ion,

t o  W a l l e r s t e i n e r  v .  l ' l o i r  ' ( l l o .  2 )  ( I 9 7 5 i  f  O . u .

l { .R. r .  stated the problem that can require a

p . 3 9 0 : -

t

but  a lso  on  beha l f  o f

l ' 1 r .  Smel l ie  re fe r red

373.  Lord  Denn ing ,

derivat ive act ion at

o But  suppose ( the  company)  i s  de f rauded by
ins iders  who cont ro l  i t s  a f fa i rs  -  by  d i rec to rs
who ho ld  a  major i t y  o f  the  shares  -  who then
can sue fo r  damages? Those d i rec to rs  a re
themse lves  the  wrongdoers .  I f  a  Board  meet ing
is  he td  they  w i l l  no t  au thor ise  the  proceed ings
to be taken by the company against themselves.
I f  a  genera l  meet ing  is  ca l led  they  w i l l  vo te
down any suggest ion that the company should sue
them themse lves .  Yet  the  company is . . the  one
person who is damnif ied. r l

Lord Denningr grateful ly adopted the fol lowing extract f rom

P r o f e s s o r  G o w e r  i n  M o d e r n  C o m p a n y  L a w ,  3 r d  E d .  ( 1 9 6 9 ) ,  p . 5 8 2 : -

"  I {here such an act ion is al lowed the member is
not real ly suing on his orrn behalf  ,  nor on
beha l f  o f  the  members  genera l l y ,  bu t  on  beha l f-of  

the company i tsel f .  Al though he
-wiI I  have to frame his act ion as a representat ive

one on behalf  of  hirnself  and al l  the members
o ther  than the  wrongdoers ,  th is  g ives  a  mis lead ing
impress ion  o f  what  rea l Iy  occurs .  The p la in t i f f
shareho lder  i s  no t  ac t ing  as  a  representa t ive  o f
the other shareholders but as a representat ive of
the company In  the  Un i ted  Sta tes
th is  type  o f  ac t ion  has  .been g iven the  d is t inc t i ve
nane o f  a  "der iva t ive  ac t ion"  recogn is ing  tha t  i t s
true nature is that the individual rnernber sues on
behalf  of  the company to enforce r ights derived
from i t .  rr

The same passage appears  a t  p .647 o f  the  4 th  Ed.

At  p .648 Pro fessor  Gower  l i s ts  a  number  o f  cond i t ions  tha t  need

to  be  compl ied  w i th  be fore  the  ac t ion  can proper ly  be  regarded

as a  der iva t ive  ac t ion .  r  Eo  no t  p ropose to  examine-each o f

these su f f i ce  i t  to  say  tha t  i t  wourd  appear  on  the  fac ts

deposed to  in  the  a f f idav i ts  tha t  the  P la in t i f f ' s  ac t ion  comes

w i t h i n  t h e s e  c o n d i t i o n s .

I  have  cons ide red  the  ev idence  con ta ined  i n  t he

Excep t  i n  connec t i on  w i th  t he  c i r cums tances  re la t i ng

o

a f f i d a v i t s .
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Second ly ,  he  submi t ted  tha t  even i f  o thenv ise  these

ac t ions  cou ld  be  regarded as  breach o f  a  f iduc ia ry  du ty ,  the
' t

benef ic iary of that duLy can consent to what wciurd .otherwise be

a breach.  In  suppor t  o f  tha t  submiss ion  he  re fe r red  to  passages

in  the  judgments  in  Reoa l  (Has t inqs)  L td .  v .  Gu l l i ver  wh ich  nade

it  crear that had the sharehorders in general  neet ing approved

of  the  d i rec to rs  acqu is i t ion  o f  the  shares ,  then they  wou ld  no t

be  in  b reach o f  any  du ty .

In response the Plaint i f f  submitted that the consent

of the company acquired in the manner in which' ' t t l  consent was

obtained in this case would not avair  the Defendants. support

from this submission was derived frorn the folrowing passage in

the advice of the pr ivy Counci l  in Cook v. O g e k s  ( s u p r a )  a t  p . 5 6 4 : -

"  Even supposing i t  be notul tra vires of a company
to  make a  present  to  i t s  d i rec to rs ,  i t  appears
qu i te  cer ta in  tha t  d i rec to rs  ho ld ing  a  major i t y
of votes would not be permit ted to make a present
to  themse lves .  Th is  wou ld  be  to  a l low a  major i t y
to oppress the minori ty .  In the same wdy,
i f  directors have acquired for themselves property
or r ights which they must be regarded as holding
on behalf  of  the company, a resolut ion that the
r ights of the company should be disregarded in the
matter would amount to forfei t ing the interest and
property of the minori ty of shareholders in favour
of the major i ty,  and that by the votes of those
who are interested in securing the property for
themse lves .  Such use o f  vo t ing  power  has  never
been sanct ioned by the courts

I t  was  submi t ted  on  beha]  f  o f  the  p la in t i f f  tha t

th is  passage prec isery  f i t s  the  fac ts  o f  the  present  case.  The

d i rec tors ,  by  the  major i t y  o f  the i r  vo tes ,  wou ld  be  mak ing  a

present  to  themse lves  o f  an  exceed ingry  va luabre  r igh t  herd  by

the  F i rs t  Defendant .  To  do  so  in  a  manner  tha t  wou ld  depr ive

the  company o f  th is  r igh t ,  and thereby  depr ive  the  p la in t i f f  o f

tha t  par t  o f  the  va lue  o f  h is  sharehord ing  .as  was represented  by

the  r igh t ,  wou ld  a l low a  major i t y  to  oppress  the  minor i ty .

I n  s u p p o r t  o f  h i s  s u b m i s s i o n  t h a t  t h e  p l a i n t i f f

w a s  e n t i t l e d  t o  b r i n g  t h i s  a c t i o n  n o t  o n r y  o n  b e h a r f  o f  h i m s e r f

o
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then  they  wou ld  be  l iab te  to  account  to  the  F i rs t  Defendant  fo r

any  pro f i t s .  they  may hereaf te r  make as  a  resu l t  o f  tha i

acqu is i t ion .  In  duppor t  o f  th i t  con ten t ion  Mr .  Smel l ie

referred, to qoc\-- ! .  Deeks (supra) where the pr ivy Counci l  held

that the directors could not . retain the benef i t  of  the contract

fo r  themserves  bu t  rnus t  be  regarded as  ho td ing  i t  on  beha l f  o f

the  company,  and to  Rega l  v .  Gu l l i ver  (supra)  where  Lord  Russe l l

a t  p . 1 4 9  h e l d : -

"  In the result  I  am of opinion that the directors
s tand ing  in  a  f iduc ia ry  re la t ionsh ip  r to ' :Regaf  in
regard to the exercise of their  powers as
d i rec to rs ,  and hav ing  ob ta ined the  shares  by
reason, and only by reason of the fact that they
were  d i rec to rs  o f  Rega l ,  and in  the  course  o f
the execut ion of that of f ice are accountable for
the prof i ts rvhich they have. made out of them. t '

Reference can a lso  be

G r e s s o n ,  J .  i n  G .  E .  S m i t h  L t d .  v .

made to the

S m i t h  ( I 9 5 2 )

judgment of

2  N . Z . L .  R -  4 7 0  ,

an  impor t ' l i cence

held the l icence

vrhere he held that a director who had'obtained

in breach of his f iduciary duty to the company

as trustee for the company

o

Mr. Agar,  for the Second, Third and Fourth Defendant

accepted that they as directors owed, a f iduciary duty to the First

Defendant.  However,  he submitted that there had been no breach

of that duty,  f i rst  in the r ight of  the events that had occurred,

and secondry, because the company had consented to the act ions

the  th ree  Defendants  p roposed to  take .

As  to  the  f i rs t ,  he  submi t ted  tha t  a l l  tha t  the

Defendants  had done is  tha t  they  had dec ided to  "w i thd , raw the i r

rabour "  -  Hav ing  so  dec ided they  qu i te  p roper ry  no t i f ied

commodore  Bus iness  l " lach ines  o f  tha t  in ten t ion  and they  then

ca l red  the  meet ing  in  o rder  to  pu t  the  mat te r  on  a  regu la r  bas is

w i th  the  F i rs t  Defendant .  He emphas ised the  absence o f  any

at tempt  to  concea l  what  they  were  propos ing  to  do .
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"  O n c e ,  i t  w a s  s a i d r ' t h e !  c a m e  t o  a  b o n a  f i d e
dec is ion  tha t  the  appe l lan t  company cou ld  no t
prov ide  the  money to  take  up  the  shares ,  the i r
ob l iga t ion  to  re f ra in  f rom acqu i r ing  those
s h a r e s  f o r  t h e m s e l v e s . c a m e  t o  a n  e n d .  W i t h
the  grea tes t  respec t  I  fee l  bound to  regard
such a  conc lus ion  as  dead in  the  tee th  o f  the

.  w ise  and sa lu ta ry  ru le  so  s t r ingent ly  en forced
in  the  au thor i t ies .  r l

Thus i t  is submitted in the present case on behalf

o f  the  P la in t i f f ,  the  fac t  tha t  the  d is t r ibu torsh ip  agreement

was due to  come to  an  end a t  the  end o f  June,  1984,  and is

thereby avai lable for the three Defendants personal ly,  avai ls

them not .  The i r  ac t ion  in  a t tempt ing  to . take  the 'benef i t  o f
a ' :

the  agreement ,  even i f  they  d id  no t  do  so  in  secre t ,  i s  s t i l l ,

the  P la in t i f f  submi ts ,  in  b reach o f  the i r  f iduc ia ry  du ty .

The Supreme Court of  Canada in Canadian Aero

S e r v i c e  L t d .  v .  O r M a l l e y ,  4 0  D . L . R -  ( 3 d )  3 7 L ,  w a s  a l s o  c o n c e r n e d

with the act ions of directors in obtaining the benef i t  of  a

contract as the result_of their  connect ions with the cornpany.

Lasken,  J . ,  de l i ver ing- the  judgrment  o f  the  Cour t ,  s ta ted  a t

p . 3 8 2  t h e  p r i n c i p l e s  a p p l i c a b l e : -

An examinat ion of the case larv in this court
and in  the  cour ts  o f  o ther  l i ke  ju r isd ic t ions
on the  f iduc ia ry  du t ies  o f  d i rec to rs  and
sen ior  o f f i cers ,  show the  pervas iveness  o f  a
s t r i c t  e th ic  in  th is  a rea  o f  the  Iaw.  In  my
op in ion  th is  e th ic  d isqua l i f ies  a  d i rec to r  o r
sen io r  o f f i cer  f rom usurp ing  fo r  h imse l f  o r
d iver t ing  to  another  person or  company w i th
whom or  w i th  wh ich  he  is  assoc ia ted  a  matur ing
bus iness  oppor tun i ty  wh ich  h is  company is
ac t ive ly  pursu ingr  he  is  a lso  prec luded f rom
so ac t ing  even a f te r  h is  res ignat ion  where  the
res ignat ion  may fa i r l y  be  sa id  to  have been
prompted or  in f luenced by  a  w ish  to  acqu i re  fo r
h imse l f  the  oppor tun i ty  sought  by  the  company,
or  where  i t  was  h is  pos i t ion  w i th  the  company
ra ther  than a  f resh  in i t ia t i ve  tha t  led  h im to
the  oppor tun i ty  wh ich  he  la te r  acqu i red .  "

The re levance o f  th is  c i ta t ion  to  the  fac ts  o f

the  present  case,  needs  no  ernphas is .

Then i t  was  submi t ted  on  beha l f  o f  the  p la in t i f f

tha t  i f  the  th ree  Defendants  acqu i red  the  d is t r ibu torsh ip

agreement  in  b reach o f  the i r  f iduc ia ry  du ty  to  the  F i rs t  Defendant

o
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( A

rea l i t y  on  the i r  own beha l f ,  bu t  in  exac t ly  the
same manner  as  they  had a lways  ac te .d  fo r  the
company,  and doubt less  w i th  the i r  c la i rns  ' .
en forced by  the  exped i t ious  manner  in  wh ich  they ,
wh i le  ac t ing  fo r  the  company,  had caused the  las t
cbntract to be carr ied through. "

the  P la in t i f f  subrn i t ted  tha t  th is  c lose ly  resenb led

the present si tuat ion in that i t  was obvious that the three

Defendants had been deal ing with Comrnodore Business Machines on

the basis that,  i f  they took the act ion they proposed, Cornmodore

Business Machines would award the distr ibutorship agreement to

then,  and tha t ,  as  i s  c lear  f rom 1 ,1r .  ShephErd 's  a f f idav i t ,  th is

would be because of the way in which the three Defendants had

managed. the distr ibutorship agreernent whi le, .  i t  was held by the

F i rs t  Defendant .

I n  R e g a l  ( H a s t i n g s )  L t d .  v .  G u l l i v e r  e  O r s .  ( f 9 4 2 )

I  A11 E.R.  378,  the  p la in t i f f  conpany sought  to  recover  f rom

five defendants who were forrner directors of the conpany prof i ts

they had made by the acquisi t ion and sale of shares in a

subsidiary conpany. I t  was submitted that the act ions of the

directors h/ere just i f ied because the company lacked the resources

to  acqu i re  the  shares  wh ich  the  d i rec to rs  had.  There fore  i t  was

submitted that what the resbcndents did caused no damage to the

company and therefore involved no neglect of  the company's

in te res t  nor  s im i la r  b reach o f  du ty .  The House o f  Lords

re jec ted  th is  conten t ion  and he ld  the  d i rec to rs  l iab le .  Lord

I { r i g h t  s a i d  a t  p - 3 9 2 : -

"  However ,  I  th ink  the  answer  to  th is  reason ing
is  tha t ,  bo th  in  law and equ i ty ,  i t  has  been
h e l d  t h a t ,  i f  a  p e r s o n  i n  a  f i d u c i a r y
re la t ionsh ip  rnakes  a  secre t  p ro f i t  ou t  o f  the
re la t ionsh ip ,  the  cour t  w i l l  no t  enqu i re
whether  the  o ther  person is  damni f ied  or  has
los t  p ro f i t  wh ich  o therw ise  he  wou ld  have go t .
The fac t  i s  in  i t se l f  a  fundamenta l  b reach o f
t h e  f i d u c i a r y  r e l a t i o n s h i p .  "o

T h e n  a t  p . 3 9 4  h e  s a i d : -
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(5 )  Accept ince  o f  th is  o f fe r  to  be  cond i t iona l  upon'  the  F i rs t  Defendant  ob ta in ing  a  renewal  o f  the
.  d is t r ibu torsh ip  agreement  fo r  a  fu r ther  te rm o f

a t  leas t  one year . '  I f  th is  cond i t ion  be  no t .
ful f i l led, then the accepLance would lapse and
the Plaint i f f  rernain free to pursue the
Proceedings he has commenced.

THE INTERIM INJUNCTION:

The factors relevant to the grant of an inter im

in junc t ion  are  wer l .es tab l i shed.  r  p ropose to  cons ider  them

aga ins t  the  fac ts  o f  the  present  case.  r 'do  :so .Dn the  bas is

that in the end the decision whether to grant the inter im

injunct ion is to be made by deciding whether,  having regard

to such of the factors as may be relevant,  i t  is,  in the

exercise of the courtr  s discret ion, appropriate to grant the

re l ie f  sought .  Th is  d isc re t ion  is  to  be  exerc ised bear ing

in mind aII  the circumstances of the case and not by the

appl icat ion of a formula or a set of  rules (Congoleum Corporat ion

.  ( f 9 ? 9 )  2  N . 2 . L . R .  5 6 0 ,  S o r n e r s ,

J .  a t  5 7 I ) .

In consi-dering the "balance of convenience' ,  I  do

so w i th  the  observa t ions  o f  May,  L .J .  in  cayne v .  G loba l  Natura l

Resources  p1c  (  19  84  )  I  A I I  E  .  R .  225 ,  aE 237,  in  rn ind :  -

That  i s  the  phrase wh ich ,  o f  course ,  i s  a lwAys
u s e d  i n  t h i s  t y p e  o f  a p p l i c a t i o n .  I t  i s ,  i f
I  may say  so ,  a  use fu l  shor thand,  bu t  in  t ru th ,
and as  Lord  D ip lock  h imse l f  made c lear  in
N . J ^ I .  L .  L t d .  v .  I l o o 4 s  ( L 9 7 9  )  3  A I I  E .  R .  6 1 4 ,  t h e
balance that one--Is seeking to make is more
f unda rnen ta l ,  more  r ve igh ty  t han  mere  " conven ience " .
I  t h i nk  t ha t  i t  i s  qu i t e  c l ea r  f r om bo th  cases
( A m e r i c a n  C y a n a n i d  C o .  v .  E t h i c o n  L t d .  ( 1 9 7 5 )-
r  A I I  E .  R .  5 0 4 ,  a n d  t h e  N . V l . t .  c a s e )  t h a t ,
a l t hough  the  ph rase  may  we [ -be  subs tan t i a l l y
L e s s  e l e g a n t ,  t h e  " b a l a n c e  o f  t h e  r i s k  o f  d o i n g
a n  i n j u s t i c e "  b e t t e r  d e s c r i b e s  t h e  p r o c e s s _
invo l ved .  "

O
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(6 )  Acceptdnce o f  th is  o f fe r  to 'be  cond i t iona l  upon' the First  Defendant obtaining a renewal of the
d is t r ibu torsh ip  agreement  fo t  a  fu r ther  te rm o f
a t  leas t  one year . '  I f  th is  cond i t ion  be  no t .
ful f i l led, then the acceptance would lapse and

. the Plaint i f f  rernain free to pursue the
Proceedings he has commenced.

THE INTELIM INJUNCTION:

The factors relevant to the grant of an inter im

in junc t ion  are  we l l  .es tab l i shed.  I  p ropose to  cons ider  them

aga ins t  the  fac ts  o f  the  present  case.  I 'do  :so .On the  bas is

that in the end the decision whether to grant the inter im

injunct ion is to be made by deciding whether,  having regard

to  such o f  the  fac to rs  as  may be  re levant ,  i t  i s ,  in . the

exercise of the Courtr  s discret ion, appropriate to grant the

re l ie f  sought .  Th is  d isc re t ion  is  to  be  exerc ised bear ing

in mind al l  the circumstances of the case and. not by the

appl icat ion of a formula or a set of  rules (Congoleum Corporat ion

.  ( 1 9 7 9 )  2  N . 2 . L . R .  5 6 0 ,  S o m e r s ,

J .  a t  5 7 1 ) .

In  cons ider ing  the  "ba lance o f  conven ience"  I  do

so w i th  the  observa t ions  o f  May,  L .J .  in  Cayne v .  Groba l  Naturar

R e s o u r c e s  p l c  ( I 9 g 4 )  I  A I I  E . R .  2 2 5 ,  a t  2 3 7 ,  i n  r n i n d : -

"  ThaL is  the  phrase wh ich ,  o f  course ,  i s  a lwAys
u s e d  i n  t h i s  t y p e  o f  a p p l i c a t i o n .  I t  i s ,  i f
I  may say  so ,  a  use fu l  shor thand,  bu t  in  t ru th ,
and as  Lord  D ip lock  h imse l f  made c lear  in
N . I ^ 1 .  L .  L t d .  v .  I J o o d s  ( L 9 7 9  )  3  A I I  E .  R .  6 L 4  ,  t h e
balance that one is seekingt to make is more-  
fundarnenta l ,  more  rve igh ty  than mere  "conven ience ' t .
I  th ink  tha t  i t  i s  qu i te  c lear  f rom both  cases
( A q p r i c a n  C y a n a n i d  C o .  v .  E t h i c o n  L t d .  ( 1 9 7 5 )
I  A I I  E . R .  5 0 4 ,  a n d  t h e  N . V I . L .  c a s e )  t h a t ,
al though the phrase may i le l iFbe substant ial ly
l -ess  e legant ,  the  "ba lance o f  the  r i sk  o f  do ing
a n  i n j u s t i c e "  b e t t e r  d e s c r i b e s  t h e  p r o c e s s ,
i n v o l v e d .  "

o
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d is t r ibu torsh ip  agreement .  I t  i s  accepted  tha t  on  tha t  bas is

the  accountan ts  fo r  the  respec t ive  par t ies  agree tha t ' the

P l a i n t i f f ' s  s h a r e h o l d i n g  i s  w o r t h ' s o m e t h i n g  i n  e x c e s s  o f  9 2 0 0 , 0 0 0 .

IL is the content ion of the Second,,  Third and

Four th  Defendants  tha t  the  P la in t i f f ' s  shareho ld ing  shou ld  be

valued on the basis that the distr ibutorship agreement exPires

at the end of this month, that there is no certainty that i t

wi l l  be renewed.,  and that therefore the shares should be valued

as i f  the Comperny were in l iquidat ion and without the benef i t
a ' :

of the distr ibutorship agreement.  On this basis the Defendantsl

accountant has assessed. the value of the Plaint i f f 's shareholding

a t  $ 4 4 , 0 0 0 .  T h e  P l a i n t i f f ' s  a c c o u n t a n t  h a s  a s s e s s e d  t h e  v a l u e

a t  $ 2 0 , 0 0 0  -

At the hearing before me counsel were agreed that

theT' should be disclosed to the court  an offer that has been

made by the Plaint i f f .  Both sides waived the pr iv i lege that

wou ld  o therw ise  a t tach  to  th is .o f fe r  resu l t ingr  f rom. i t  be ing

an offer rnad.e without prejudice in the course of negot iat ions.

T h e  o f f e r  i s : -

T h e  P l a i n t i f f  w i l l  s e I I  h i s  s h a r e s  f o r  $ 2 0 0 , 0 0 0 ,
$40,000 payab le  now,  and the  ba lance payab le  a t
t h e  r a t e  o f  $ 4 0 1 0 0 0  a  y e a r ,  c a r r y i n g  i n t e r e s t  a t
I0 t ,  secured by  a  mor tgage over  the  shares .

A l te rna t ive ly ,  the  P la in t i f f  wou ld  se l l  
' h i "  

shares
f o r  $ I 8 5 , 0 0 0 ,  p a l t a b l e  i n  f u l l  i n  c a s h  n o w -

Th is  o f fe r  to  remain  open fo r  acceptance fo r  seven
days  f rom the  da te  o f  the  sea l ing  o f  the  judgment
on the  app l ica t ion  fo r  an  in te r im in junc t_ ion .

The P la in t i f f  wou ld  d iscont inue a I I  the  c la ims he
has brought  on  beha l f  o f  h imse l f  and the  F i rs t
Defendant  aga ins t  the  Second,  Th i rd  and Four th
De fendants .

The gr ra ran tee  g iven by  the  P la in t i f f  to  secure  the
r i rd t  Defendant 's  overdra f t  and the  mor tgage
s e c u r i n g  t h a t  g u a r a n t e e  t o  b e  r e l e a s e d .  I f  t h e
Bank w i l l  no t  agree  then the  P la in t i f f  wou ld  accept
an  indemni ty  f rom the  Second,  Th i rd  and Four th
Defendants  bu t  wou ld  s t i l l  requ i re  the  mor tgage
t o  b e  r e l e a s e d .

( 1 )

(21

( 3 )

( 4 )

o
(s)



the appointment 
of a suU_,Oistrrb.rao, 

for one of the  produc ts .

Third and fourth

for continuing

Mr. Shepherd r
Defendants as 

egard's the second'
success fu l  and.w i th  the  po ten t ia lw i th  tha t  success .

o
I ' I i th regard to futur€ c.mm^,r^_^ Ji  Ipoints out that ;^ ' - :^: :  . . "  

future Commodore distr ibut ion, 
he I

l" .;. ;;; ;:*:":, '"=:l: :t='ributorship 
asreement .",;;"".." i;";';;";:.:,":"; iresorved by then, his company wil l  not extend the distr ibutorsnip.fagreement with the First Defendant. H.e be.I idves that i  

- 
_ 

IThird and Fourth Defendants, because of their respecti""-"-:: : : : i lr  ab i r i t ie6[have the potential 
successful ly to operate a distr ibutorship 

or I

:;"::::":;:,,:::::"'=' 
althoush probablv not in the present r;;;;:'.",J;";:,. ;inot be prepared to enter into a disr_r: ,  _^-- ' : ' .  

" '= uompan 

i  r
company in whir :h +H^ h, 

a distr ibutorship 
agreen*nt with a i  I

company in which the praint i f f  -_^-^-:_"quurs' ,aP 
agreen*nt with a

sharehold.er 
or :"---  : - t : : "" t f f  

exerci 'ses control ,  ei ther as a: as an employee. f f  the Secondr.  Third and pourthDefendants are able to operate a distr ibutorship 
free of thepresent problems and were properly capital isea, then his Companywould be prepared to consider a further distr ibutorship 

agrreementwith them' However '  he makes i t  c lear trrat  t"  is giv ing noundertaking or commitr , .ent.  
$ 'rqL rre as givin '

nc,

Counsel r . rere in agreement that the real issuebetween the part ies is what l -s  a  fa i r  p r ice  fo r  the  purchaseof  the  p la in t i f f - ' s  shareho ld ing-  
The pra in t i f f  

i s  p reparedto  se l l .  The Second,  Th i rd  and Four th  oeto buy, but they cannot reach agreenena. 
or. t t"nuants 

are prepared

,:":::'.::"J:;""shou ld  be  va lued on  the  bas is  tha t  the  F i r :
on  the  sare  o f  h is  shares  to  tx -  - - " -  

r r .S t  De l * t t6ant  
hasr  € r 'dI  t h e  S e c o n d ,  1Defendants, is rikely to continue to have, IJ.,..:.::r::":r.r.r"

o
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nor  any  r igh ts  .o r  du t ies  hereunder  a re

t rans fer rab le  o r  ass ignab le  o r  de legab le

.  ' . .  by  D i ; l ; iu , r to t ,  e i ther  vo lun tar i l y  o r  by

.  oPera t ion  o f  law '  'Any  dnauthor ised
t iansfer or 'at tempted tr .ansfer or

.  a==i9r, i l r , [ -" i -det lgat ion shal l  automatical ly
. a n d i m m e d i a t e l y t e r m i n a t e t h i s A g r e e m e n t .

naioi--crr ; ; ; ; "  in ott t t rship or management of

.  oistr i ; ;a; ;  shal l  also automatical ly and

immediately terminate this Agreement '

(5) The minimum value of products to be purchased under

the .gi-" tn. t t t  for the period from^the lst  July '

1 9 8 3 ,  t o  t h e  3 0 t h . r u n e l  1 9 8 4 ,  j ' s  9 5  m i l l i o n '

Aus t ra l ian .

l " l r . S h e p h e r d i s t h e m a n a g i n g . d i r e c t o r o f C o m m o i l o r e

Bus iness  Mach ines .  He was a lso  a  d i rec to t  o f  the  F i rs t

Defendant,  appointed by the Art ic les of Associat ion, unt i l  he

resigned in l4arch of this year '  He has f i led an aff idavi t

sett ing out the att i tude of commodot 'e Business Machines to the

matters at issue in this l i t igat ion. He states that the market

for micro computers is relat ively new and, b'ecause of comPeting

manufacturers, extremely volat i le ' Commodore ComPuters have

been part icular ly successful  in supplying new areas of demand

and in many cases has been one of the earl iest suppl i -ers in

par t i cu la r  f ie lds

I t  i s  h is  Company 's  p rac t ice  to  en ter  in to

distr ibutorship agreements for a period of no longer than one

year  w i th  renewal  on  a  year  to  year  bas is  therea f te r .  Th is

is because of the volat i le nature of the computer market and

the fact that the suppl iers dest iny is dependent on the success

of  i t s  d is t r ibu tors

Mr .  ShePherd  sPeI Is  ou t

re la t ion  to  the  d is t r ibu torsh ip  o f  the

are  the  d ispute  be tween the  P la in t i f f

Fourth Defendants, which he bel ieves could affect the manager 'rent

and s tab i l i t y  o f  the  F i rs t  De ' fendant ,  and the  l im i ted  ab i l i t y  o f

the  F i rs t  Defendant  to  bor row.  Th is  has  l im i ted  the  vo lume o f

the  produc ts  the  F i rs t  Defendant  can buy '  I t  has  resu l ted  in

two areas of concern in

F i rs t  Defendant .  These

and the Second, Third and

o
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as P la in t i f f . s  sought  and ob ta ined an  in te r i rn  in junc t ion .

pr 'ofr iUit ing . the advert is ing of this pet i t ion.

At the hearini  before me the part ies were in

agreement that the pet i t ion should not at this stage proeeed

and that the inter im injunct ion prohibi t ing advert is ing should

remain in force.

THE DISTRTBUTORSHIP AGREEMENT:

The terms of the distr ibutorship agreement between

the First  Defendant and Comrnodore Business'Machirr" .  . t "  recorded

i n  a  w r i t t e n  a g r e e m e n t  m a d e ' o n  t h e  I s t  J u I y '  1 9 8 3 .  P r i o r  t o

that there was no wri t ten agreement,  but the part ies accept that

the agreement of the Ist  July,  1983, records the informal

arrangement that had existedfrcrn the commencement of the

distr ibutor-ship about August,  198I,  unt i l  the complet ion of the

wri t ten agreement.  The terrns of that agreement relevant to the

mat te rs  now a t  i ssue be tween the  par t ies  a re : -

(1 )  The F i rs t  Defendant  was appo in ted  the  exc lus ive
'  distr ibutor of Cornmodore home, personal and

'  bus iness  cornputers  and accessor ies  w i th in  New
Zea land.

( 2 )  T h e  t e r m  i s  o f  p a r t i c u l a r  s i g n i f i c a n c e .  C l a u s e
2 o f  the  agreement  read: -

"  This agreement shal l  commence on the date
h e r e o f  a n d  t e r m i n a t e  o n  J u n e  3 0 ,  1 9 8 4 ,
sub jec t  to  the  te rms and cond i t ions
here ina f te r  se t  fo r th  and may therea f te r
be  ex tended f rom year  to  year  by  the  mutua l

'  wr i t ten  agreement  o f  the  par t ies .  "

( 3 )  C I a u s e  9  p r o v i d e s  f o r  e a r l i e r  t e r m i n a t i o n  b y
Commodore  Bus iness  Mach ines  upon the  occur rence
o f  t h e  e v e n t s  I i s t e d  i n  t h e  c l a u s e .  T h e  e v e n t
re levant  to  the  present  p roceed ings  is  the
occur rence o f  any  change in  the  f inanc ia ] .
cond i t ion  o f  the  F i rs t  Defendant  wh ich ,  in  the
so le  judgment  o f  Commodore  Bus iness  Mach ines ,
i s  m a t e r i a l l y  a d v e r s e .

( 4 )  C l a u s e  I l  p r o h i b i t s  t h e  t r a n s f e r  o f  t h e  a g r e e m e n t .
I t  p r o v i d e s :  -

"  D u e  t o  t h e  i : e r s o n a l  n a t u r e  o f  D i s t r i b u t o r r s
c o m m i t m e n t s  h e r e u n d e r ,  n e i t h e r  t h i s  A g r e e m e n t

o



o

ang l  as  agents  fo r  Commodore  Bus iness  Mach ines . '

I n  r e s p e c t  o f  e a c h  o f  i t s  c a u s e s  o f . a c t i o n
a g g r a v a t e d  d a m a g e s  o f  $ 3 0 0 , 0 0 0  a g a i n s t  t h e
Second,  Th i rd  and Four th  Defendants .

In  respec t  o f  each o f  i t s  causes  o f  hc t ion
exemplary  darnages o f  $300r000 .aga ins t  the  Second,
Third and Fourth Defendants

T h e  P l a i n t i f f r s  a n d  t h e  F i r s t  D e f e n d a n t ' s  c o s t s
were sought against the Second, Third and Fourth
D e f e n d a n t s .

The statement-sof defence of the Second.,  Third and
a '.'

Fourth Defendants admit certain facts about which there is no

dispute but otherwise deny the al legat ions contained in the

Statement of Claim.

The P la in t i f f  on  the  same day ,  the  l9 th  Apr i l ,  L984,

f i led  h is  no t ice  o f  mot ion  fo r  in te r im in junc t ion .  He thereby

sought an inter im injunct ion in the same terms as the permanent

i n j u n c t i o n .

On the  same day ,  the  19 th  Apr i l ,  1984,  the  P la in t i f f

f i l ed  a 'pe t i t ion  pursuant  to  s .209 o f  the  compan ies  Ac t ,  1955,  as

amended by  s . I I  o f  the  Compan ies  Amendrqent  Ac t ,  1990.  The

grounds set out in the pet i t ion are that the affairs of the

F i rs t  Defendant  have been,  a re  be ing ,  and are  l i ke ly  to  be

conducted  in  a  manner  tha t  has  been,  i s ,  and is  1 ike ly  to  be

oppress ive ,  un fa i r l y  d isc r im ina tory ,  and un fa i r l y  p re jud ic ia l

to  the  P la in t i f f  in  h is  capac i ty  as  a  member .  par t i cu la rs  a re

set  ou t -  The Pra in t i f f  _sought  var ious  orders  regu la t ing  the

af fa i rs  o f  the  company,  fo rb idd ing  the  imprernenta t ion  o f  the

reso lu t ion  passed on  the  10 th  Apr i l ,  1983,  o rder ing  the  purchase

by the  second,  Th i rd  and Four th  Defendants  o f  the  shares  o f  the

Pla in t i f f ,  and  seek ing  an  in junc t ion  in  the  same te rms as  tha t

sought  in  the  ac t ion .

I n  r e s p o n s e  t h e , S e c o n d ,  T h i r d  a n d  F o u r t h  D e f e n d a n t s

( e )

( f )

(s)

o



( f )  S t e a l i n g  t h e  g o o d w i l l  o f  t h e  F i r s t  D e f e n d a n t ' s

(g )  Conver t ing  or  in tend ing  to :conver t  the  prop" f ty

the  F i rs t  Defendant .

S i x t h  c a u s e ' o f  a C t i o n :

Th is  a l leges  tha t  the  p la in t i f f ' s  con t rac t  o f

service with the First  Defendant had been wrongful ly terminated

and tha t  the  P la in t i f f  was  en t i t led  to  add i t iona l  payments  by

way o f  sa la ry  f rom the  F i rs t ,Defend,an t .

R e 1 i e f  s o u g h t :

The P la in t i f f  c la imed fo r  and on  beha l f  o f  the

First  Defendant and, where appropriate, on his own behalf ,

the  fo l low ing  re l ie f : -

( a )  $ 7 4 , 8 9 6 ,  b e i n g  s a l a r y  d u e  a n d  = . f . t f  i n  l i e u
o f  n o t i c e .

(b )  A  permanent  in junc t ion  res t ra in ing  the  Second,
Third and Fourth Defendants or any company
cont ro l led  by  them f rom: -

( i )  So l i c i t ing ,  approach ing  or  o therw ise
per fo r rn ing  serv ices  as  agents  in  New
Zealand for Commodore Business Machines
Proprietary Limited or any other related
s e r v i c e s ;

( i i1  Ac t ing  as  agents ,  rvho lesa le rs  o r
retai lers of Commodore Micro Computers
or of software for Commodore Micro
Computers ;

( i i i )  U s i n g  t h e  c o n f i d e n t i a l  i n f o r m a t i o n
d. isc losed to  the  Second,  Th i rd  and Four th
Defendants  by  the  F i rs t  Defendant  fo r  the
purpose.  o f  es tab l i sh ing  an  agency  w i th
Commodore  Bus iness  Mach ines  Propr ie ta ry
L imi ted  or  any  o ther  person fo r
d is t r ibu t ing  Commodore  Mic ro  Computers
and so l i c i t ing  the  cus tomers  or  p rospec t ive
cus tomers  o f  the  F i rs t  Defendant ;

( i v )  Do ing  any  ac ts  ca lcu la ted  to  damage the
F i r s t  D e f e n d a n t ' s  b u s i n e s s  o r  d i s c r e d i t  t h e
F i r s t  D e f e n d a n t ,  i t s  O f f i c e s  a n d  e m p l o y e e s .

( c )  L o s s  s u f f e r e d  b y  t h e  P l a i n t i f f  w h i c h  c a n n o t  b e
a s s e s s e d  a t  t h e  d a t e  o f  t h e  s t a t e m e n t  o f  c l a i m .

( d )  A n  a c c o u n t  f o r , p r o f i t s  m a d e  b y  t h e  S e c o n d ,  T h i r d
and Four th  Defendants  o r  any  cornpany cont ro l led  by

o

o



Defendant ,  they  were

accordance with their

F i rs t  Defendant .

I

i n  b r e a c h ' o f  t h e i r  o b l i g a t i o n s

f iduc ia ry  du t ies  as  d i rec to rs

to

o f

act  in

the

o

Thi rd  cause o f  ac t ion :

This al leges that the Second, Third and Fourth

Defendants, as employees of the First  Defendant,  received

conf ident ial  information and that they used that informaLion

to establ ish an agency rvi th Commodore Business Machines and

to obtain the business of the First  Defend,ant.  I t  was al leged

that they were t f rereUy in breach of their  duty not to use that

conf ident ial  information otherwise than for the benef i t  of  the

First  Defendant.

Fourth cause of act ion:

This al . Ieges that the Second, Third and Fourth

Defendants wi l l ,  upon the terminat ion of their  employment by

the First  Defendant,  remove records of var ious kinds necessary

to establ ish a business as a going concern with Commodore

Business l ' lachines, and that such removal amounted to cor ivert ing

or detaining this inforrnat ion.

F i f th  cause o f  ac t ion :

This al leges that the Second, Third and Fourth

Defendants forned a wrongful  conspiracy by conspir ing and

combining amongst themselves with intent to injure the First

D e f e n d a n t  b y : -

( a )  B r e a c h i n g  t h e i r  c o n t r a c t s
the  F i rs t  Defendant ;

( b )  B r e a c h i n g  t h e i r  f i d u c i a r y

of employment with

re la t ionsh ip  w i th  the

o

F i r s t  D e f e n d a n t ;

(c )  Breach ing  the  conf idence o f  the  F i rs t  Defendant ;

(d )  Procur ing ,  caus ing  and induc ing ,  Comnodore
B u s i n e s s  M a c h i n e s  P r o p r i e t a r y  L i m i t e d  t o  c e a s e
d e a l i n g  w i t h  t h e  F i r s t  D e f e n d a n t ;

( e )  D a m a g i n g  o r  r u i n i n g  t h e  F i r s t  D e f e n d a n t ' s  b u s i n e s s
a n d  d i s c r e d i t  j . p , g  t h e  '  F i r s t  D e  f e n d a n t ;
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Immedia te ly  be fore  lhe  ho ld ing  o f  th is  meet ing

the .  P la in t i f f  op ta ined f rom h is  accountan t  a  d ra f t  o f  the

la t te f r3  share .va lua t io t r .  Th is  assessed the  va lue  o f  the

Pla in t i f f rs  shares  in  the  F i rs t  Defendant  a t  be tween 9240,000

and $300 '000 as  a  go ing  concern .  A t  tha t  neet ing  the  P la in t i f f

o f f e r e d  t o  s e l l  h i s  s h a r e s  f o r  $ 2 4 0 , 0 0 0 .  T h a t  o f f e r  w a s  n o t

accepted.

THE PROCEEDINGS:

the  P la in t i f f  f i l ed  the

in this act ion. The I

e s s e n t i a l  f a c t s ,  s e t s

F i rs t  cause o f  ac t ion :

O n  t h e  l 9 t h  A p r i l ,  1 9 8 4 ,

wri t  of  summons and statement of c lain

statement of c laim, after pleading the

out  s ix  causes  o f  ac t ion .  They  are : -

Th is  a l leges  aga ins t  the

Defend.ants breaches of their  contract

First  Defendant in that -

The Second, Third and Fourth
given any or proper ad.equate
the i r  respec t ive  cont rac ts  o f

Each o f  the  Second,  Th i rd  and
has fa i led  to  serve  the  F i rs t
fa i th  and f ide l i t y ;

Secondl Third and Fourth

of employment with the

Defendants have not
not ice to terminate

employment;

Fourth Defendants
Defendant with good

( a )

( b )

o

(c )  Each o f  the  Second. ,  Th i rd  and Four th  Defendants
has  no t  devoted  h is  work ing  hours  and energ ies  to
the  bus iness  o f  the  F i rs t  Defendant  and in  the
F i r s t  D e f e n d a n t '  s  i n t e r e s t .

S e c o n d  c a u s e  o f  a c t i o n :

This  a l leges  tha t  the  Second,  Th i rd  and Four th

Defendants ,  as  d i rec to rs  o f  the  F i rs t  Defendant ,  were  in  a

f iduc ia ry  pos i t ion  requ i red  to  ac t  in  good fa i th  fo r  the  in te res ts

a n d  a d v a n t a g e  o f  t h e  F i r s t  D e f e n d a n t .  I t  a l l e g e s  t h a t  i n  c a l l i n g

the  rneet ing  o f  the  l0 th  Apr i l ,  1994,  in  pass ing  the  mot ion  a t  tha t

m e e t i n g ,  a n d  i n  t e r m i n a t i n g  t h e i r  e m p l o y m e n t  w i t h  t h e  F i r s t



.  r  The le t te r  went  on  to  se t  ou t  in  cons iderab le

deta i l  the  h is to ry  as  seen by  the  P la in t i f f ,  recgrded what  the

.  P la in t i f f  cons idered 'was the .  c lear  du ty  b f  the  F i rs t  Defendant

and the other three Defendants as directors to prevent the loss

of the agency agreement,  and suggested that the only solut ion

$/as for the sale of the PLaint i f f 's shares to the Second, Third

and Fourth Defendants to proceed. The let ter made i t  c lear

that in the absence of agreement proceedings would be taken to

prevent the proposed course of act ion both by the Plaint i f f

personal ly and as a derivat ive act ion on behalf  of  the First

Defendant.  
: '  ' :

The meet ing  took  p lace  on  the  lOth  Apr i l ,  1984.

There  were  present  the  p la in t i f f ,  h fs  so l i c i to r ,  the  Second,

Third and. Fourth Defendants, and their  sol ic i tor.  The Second

Defendant moved the motion. There fol lowed a discussion of

which a verbat im record was kept.  I  do not propose to record

the  d iscuss ion  in  de ta i t .  The P la in t i f f  pu t  to  the  Second,

Third and Fourth Defendants a ser ies of quest ions, to which he

received. answers that,  as i t  appears from the transcr ipt ,  he

did not f ind sat isfactory. The folrowing matters that emerged

dur ing  the  meet ing  appear  to  be  o f  some s ign i f i cance: -

(1) The only reservat ion that Commodore Business Machines
had of the performance of the First  Defendant related
to structure and growth capabi l i ty to take advantage
of the market

(21  The Second,  Th i rd  and Four th  Defendants  had verba l l y
adv ised Commodore  Bus iness  Mach ines  o f  the i r  in ten t ion
to  res ign  f rom the  employment  o f  the  F i rs t  Defendant
some four  weeks  be fore  the  meet ing .  The F i rs t
Defend.an t ,  o r  i t s  d i rec to rs  the  Second,  Th i rd  and
Four th  Defendants ,  had taken no  s teps  to  p reserve  the
bus iness  o f  the  F i rs t  Defendant  except  the  ca l l ing  o f
the  meet ing .

(3 )  The Second,  Th i rd  and Four th  Defendants  were  no t
prepared to  g ive  an  under tak ing  no t . to  en ter  in to  an
agency  agreement  w i th  Commodore  Bus iness  Mach ines .

I h e  m o t i o n  w a s  t h e n  p u t  a n d  p a s s e d ,  t h e  P l a i n t i f f

v o t i n g  a g a i n s t  i t .

o

o



the Second Defendant

s h a r e s  w a s  $ 5 0 0 , 0 0 0 .

that the pr ice

t .

a

he would require for his

o
T H E  M E E T I N G . O F  T H E  I O t h . A P R I L ,  1 9 8 4 :

The Second

gave not ice of

Defendant,  as secretary of the First

an extraordinary general  meeting of

he ld  on  the  l0 th  Apr i l ,  1984,  fo r  the

i f  thought f i t  passing a resolut ion

Defendant,

the First

purpose of

Defendant  to be

cons ide r i ng  and

o

in  these terms:-

That the company has no object ion to the
ac t ion  o f  the  d i rec to rs  in  es tab l i sh ing  a
new company to distribute Commodore
Computers in New Zealand and in the
directors negot iat ing with Commodore
Business l , lachines Proprietary Limited to
secure  a  d is t r ibu t ion  l i cence f rom tha t
Company. "

The not ice set out the fol lowing note:-

Exp lanatory  Note :

The directors have advised the Company that
they wi l l  not cont inue with their  employment
with the Company after the 30th June this year.
The Company has not i f ied Commodore Business
l ' lachines Proprietary Limited of this and that
Company has int imated that the distr ibut ion
agreement which terminates on the 30th June,
1984,  and does  no t  con ta in  a  r igh t  o f  renewal
w i l l  no t  be  ex tended.

The directors have indicated to the Company
that they intend to form a new company which
wi l l  en ter  in to  a  d is t r ibu t ion  agreement  w i th
Commodore  Bus iness  Mach ines  propr ie ta ry  L imi ted .

This brought an immediate response from the

Pla in t i f f .  The so l i c i to rs  wro te  to  a l l  four  Defendants  on  the

5 t h  A p r i l ,  1 9 8 4 ,  a  I e t t e r  t h a t  c o m m e n c e d : -

Th is  le t te r  i s  in  response to  and to  reg is te r  the
s t ronges t  poss ib le  ob jec t ion  to  the  f raudu len t
c o u r s e  o f  a c t i o n  o f  M e s s r s .  A n d e r s o n ,  C o o c h  a n d
Tay lo r  wh ich  they  propose shou ld  be  endorsed by
the  Company in  ex t raord inary  genera l  meet ing  on
I O t h  A p r i l ,  1 9 ' 8 4 .  i '
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There  fo l lowed a  lengthy  per iod  o f  inconc lus ive

negot iat ions between the Plaint i f f  and the Second, Third and

Four th  Defendants  . re la t ing ' to  a  poss ib le  sa le  f rom.Qhe P la in t i f f

to  those Defendants  o f  the  P la in t i f f rs  shares .  I t  was  no t  un t i l

June, 1983, that agreemqnt was reached between the part ies

pursuant to which the chartered accountant instructed by the

Plaint i f f  was to have access to the records of the First

Defendant for the purpose of preparing a share valuat ion.

There fol lowed some further delay result ing from that accountant 's

di f f icul t ies in obtaining the account ing information he considered

he required.

By  a  no t ice  da ted  t4 th  Novembbr ,  1983,  addressed

to the Plaint i f f  . in: thename of the First  Defendant and signed by

the Second Defendant as secretary of the First  Defendant,  the

Plaint i f f  was advised of a proposal thaL there be passed by way

of entry in the Minute Book of the First  Defendant a special

resolut ion to increase the nominal capital  of  the company'by the

add i t ion  o f  a  fu r ther  60 ,000 o .ne  do l la r  shares .  The P la in t i f f

was  o f fe red  to  subscr ibe  fo r  15 ,000 o f  these one do l la r  shares ,

being the number to which he was ent i t led in proport ion to the

shares  he  he ld .  To  th is  the  P la in t i f f  responded by  po in t ing

out through his sol ic i tors that the not ice 6f special  resolut ion

d id  no t  comply  w i th  the  F i rs t  Defendant 's  Ar t i c les .  The

sol ic i tors act ing for the Defendants then advised that the

meeting wi l t  not be proceeding and the not ice regarding the

proposed spec ia l  reso lu t ion  and the  o f fe r  to  the  P la in t i f f  to

subscr ibe  fo r  15r000 shares  a t  one do l la r  each were  w i thd :awn.

However ,  the  P la in t i f f  had  made i t  c lear  tha t  i f ,  no tw i ths tand ing

h is  oppos i t ion ,  the  share  cap i ta l  had been increased in  the  manner

proposed,  he  in tended to  subscr ibe  to  h is  p ropor t ion  o f  the  new

s h a r e  c a p i t a l .

I n  J u I y ,  1 9 8 2 r  t h e  P l a i n t i f f  h a d  o f f e r e d  t o  s e l l

h i s  s h a r e s  f o r  $ 3 3 6 r 0 0 0 .  T h e n  i n  N o v e m b e r ,  1 9 8 3 ,  h e  i n f o r m e d

o



his employment

P la in t i f f  was

i - .

as manag ing  d i rec to r  and genera l  manager .
tendered.  a  cheque fo r  96r000 as  f ina l  payment

The

in

o

l ieu of  not ice- This cheque hras accepted without prejudice.

I t  appears from the aff idavi ts that there wasl i t t le  de ta i led  d iscuss ion  reLat ing  to  these events .  A  Ie t te rsigmed by the second, Third and Fourth Defendantsr dnd addressedto the plaint i f f ,  
dated the same day, refers to growing

d i f f i cu l t ies  be t rveen the  p la in t i f f  and  the  th ree  Defendants .
At the meeting i t  rvas stated that there wa.s l i t t le point ingoing over the reasons for the resolut ion. , ior.rr"r ,  in theaff idavi ts f i led in opposit ion to this motion the second
Defendant sets out the reasons is being that the plai"ar* n"uperformed his dut ies unsat isfactor i ly,  that the plaint i f f  hadentered into negot iat ions to secure a l icence to distr ibute acomputer that would be in competition with Comrnodore Computers,'  and that the pr aint i f f  had endeavoured to obtain an unjust i f iedbenef i t  for hj-s- wife.  Al I  these al legat ions are denied by thePlaint i f f .  A considerable vo. lume of thq aff idavi t  evidencere la tes  to  these a l legat ions ,  bu t  fo r  reasons  to  wh ich  I  sha l1refer in more detai l  later r  consider i t  nei ther appropriate nornecessary that I  make f indings on them.

The

in the management

seems that he has

way with deal ings

Bus iness  Mach ines .

In  June,  l -992,  the  Second,  Th i rd  and Four thDefendants  o f fe red  to  purchase f rom the  pra in t i f f  h is  10 ,000shares  in  the  F i rs t  Defendant  fo r  g20,800.  
Th is  ; . ; " " " " "cordedwi th  a  varua t ion  o f  the  shares  tha t  the  th ree  Defendants  hadobtained from the chartered accountants who acted for the FirstD e f e n d a n t .  T h e  p l a i n t i f f  d i $  n o t , a c c e p t  t h i s  o f f e r .

P la in t i f f  le f t .  He has  s ince  p layed no  par t
o f  the  F i rs t  Defendant .  More  par t i cu la r ly  i t
del iberately avoided becoming involved in any
between the First  Defendant and Comrnodore

o



o

BACKGROUND:

The F i rs t  Defend. . t  
"u r  

incorpora ted  on . the  27 : ' ln

J a n u a r y ,  I 9 8 I .  I t s  c a p i t a l  o f  4 0 , 0 0 0  o n e  d o l l a r ' s h a r e s  . a r e

and have been s ince  incorpora t ion  herd  equar ly 'by  the  pra in t i f f

and the Second, Third and Fourth Defendants

The First  Defendant was incorporated to acguire

an agency from commodore Business Machines proprietary t td.

( r ' commodore  Bus iness  Mach ines" )  to  se l l  by  way o f  who lesare

Commodore Micro Computers rvi thin New Zealand.

The First  Defendant acguired the agency.

rni t ia l ly this was by way of an informar agreement.  Then the

terms of the agency were incorporated into a wri t ten

distr ibutorship agreement made on the Ist  JuIy,  1983, for a

term comrnencing on that date and ending on the 3oth June, 1984.

r sharr refer in more detai l  later to the rerevant provisions

of that agreement.

The First  Defendant commenced i ts business, which

has arways been sol-ery that of  whoresaring commodore l" l icro

Computers ,  ear ly  in  1981.  The venture  v ras  success fu l .  There

v/as a signi f icant growth in sares and in prof i tabir i ty.  The

Plaint i f f ,  the Second, Third and Fourth Defend.ants, and I"1r.

'shepherd, the managing director of commodore Business Machines,

were  the  d i rec to rs  o f  the  F i rs t  Defendant .  The p la in t i f f  was

manag ing  d i rec to r  and generar  manager .  The second,  Th i rd  and

Fourth Defendants were . I1o employed by the First  Defendant in

sen io r  execut ive  pos i t ions .

On the  4 th  May,  L982,  there  was he ld  a  meet ing  o f

the  F i rs t  Defendant  a t  wh ich  the  p la in t i f f  and  the  second,  Th i rd

and Four th  Defendants  were  present .  The meet ing  by .  a  ma jor i t y

made up o f  the  Second,  Th i rd  and Four th  Defendants  passed

r e s o l u t i o n s  d i s m i s s i n g  t h e  P l a i n t i f f  a s  a  d i r e c t o r  a n d  t e r m i n a t i n g

o


