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(ORAL) JUDGMENT OF VABUTIER, J-.

The appellant, Anthony Jzmes Waygood, was charﬁéd
in the District Court at Auckland on 14 Septembex; 1283 on
a charge brought in texrms of ss.222 and 227 of the‘Crimes
set 1961 that having received from Digby Richard Nelscn the
sum of $649.70 on terms requiring him to account for or pay
the sum to the lMedical Assurance §ociety Qf New Zealand
fraudulently omitced to account for or vay the samne and
thereby committed +neft. The charge was defended, the
hearing of the cvidence occupying two days anthhe Judge
having convicted ths appellant for +he reasons set forth
in the recoxrd, he was remanded to 26 October, 1983 wheh he
was fined the sum of $1.50C and ordered to pay Court costs
of $20. He appeals &l this Court#against both the convicir

jon and the penalty thus imposed.
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The principal facte with which the evidence wWa
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concarned are admirably summarised in the judgment and I
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adopt fox the purposes of this

appearing:

nphe charge arose out of dealings between the d

and a Mr and Mrs Nelson on

car and their pharmacy pbusiness.

judgment,the sumnaxry

therc

efendant

15 Decembel 1982. The
Nelsons had been shopping around foxr sonme alternative
insurance for their home, 1ts contents, their motoxr-

Mrs Nelson had been
making the inguirics and one of the companics contacted

was the Medical Assurance cociety. The person to whon
her inguiry was directed in that firm was M¥ Waygood

and he provided her with scme guote
and by comparison with other guotes received Mrs Nelson
decided that she and her husband shou

" insurance with that firm.

insured.

He visited t+heir home on 15 December

out an inspection. The Nelsons were in a hurry

over the telephone

14 place their
She had a subseguent
conversation with the defendant and it was arranged that
he should visit the Nelson home to view the assets to be

telephone

1982 and carried

on that
day, but there was not a state of confusion referred to

by the defendant, there certainly was no confusion on

the part of the Nelsons as to what was

made with the defendant.

The defendant is an employee of the Medic

the arrangement

al Assurance

society, paid a calary and he went as an employee of
that company to arrange insurance for the Nelsons. I
am satisfied on the evidence I have heard of Mr
Mrs Nelson, who I found to pe careful, conscientious
and truthful witnesses, that no guestinn of eligibii-
ity was raised at the meeting of 15 December.
accepted that the HNelsons would becomne members of the

society. ‘They both understood that membership forms

had to be signed by the husband because he was

pharmacist. That position

with the policy of the company.

and

It was

he
wag entirely in accord
As I have heard fromn

the evidence of the matter and I accapt +hat that
policy was explained to the defendant as part of his

training and would have been wi

on that day the proposals were COmp

thin his knowledyge.

leted and & cheque

was made out for the amount guoted by way of premiums
payable to the Medical Assurance gociety, ine figure

being provided of course by
left blank as to the payee:
Nelsons that he had a stamp
that portion of the cheque.

incomplete in rhat respect,

for the Nelsons. Tt was the inten
in writing the cheque in that way an
Mr Waygood in accepting the cheque L
to the Medical assurance Society for
which he had just arranged.

Mr Waygood. The chegue wWas
because MY Wayygood rold
in his car and would ccnp

¥
>1ed

Tt was implicit in the
whole arrangement whereby the chedque was handed

to him

that he would complete it
by inserting the nanwes of the company by wkich he was
employed an@ with which he had just arranged insurance

tion ox the Nelsons
a the intention of
hat it was payable
the insurance

the



on the following day Mr Viaygood banked that cheqgue
to his oun personal account in the Westpac Bank and
he completed the payec cection of the cheque by in-
certing the woxd tcash'. It was his evidence that
he did that following a discussion with the senicr
representativé Mr Miocevic after he had returned to
the office with the Nelgon insurance proposals. Ue
said that he and Mr Miocevic agreed in that meeting
that the Nelsons would not be eligible and that they
would implement a scheme vhich they had operating
whereby they would place the insurance elsewhere and
in due course when they were billed the money in Mr
Waygood's account would be withdrawn and paid to the
insurance company oYX proker involved. He said that
there had been previous instances of transactions of
that kind between himself and Mr Miocevic. He said
that the insurance papers were handed to Mr Miocevic
and that when M Miocevic was on holiday, sometime
after 10 January. he the defendant, visited his homne
and asked him about the HNelson's insurance, to be
+old that Mr Miocevic had lost the papers and that
Wwaygocod was to be left to arrange the insurance him-
self or to ascertain the details aud put them through
the company on the basis that there was furthexr
business to follow.

The defendant was dismissed by the Medical Assurance
Society on 4 February before he had taken any step,
put later that month he approached the gun Alliance
and placed the insurance with that firm for a lower
premium than the one he had collected. He said that
he was able to complete the proposal for the Sun
Alliance from details which he had in his diary."

As regards the law to be applied Mr Everard for the
appellant gubmits that there are «hree elements of the offenc
under s.222 of the Crimes Act which are, (1) .receipt of the
money On rorms such that the defendant has a duty to account;
(2} an omission ko account and, (3) a fraudulent intent in
failing to account. He referred to several decisions in
which the law relating to this particular section of the

Crimes Act is discussed and to +he material to be found in

the ncte in Adams, Criminal Law in New gealand, 2nd Ed.

para. 18Cl. The cases to which HMr wverard referred were

cead v. The QueeQA[1972] NZLR 255, Police V. Leaming [1975]

1 NZLR 471 and the decision of the Court of Zppeal in



R. v. Scale [1977] 1 N2zLI 178. He also drew my attention

to an unreported decision of Cook, J., Crooks v. Police

M.417/82 Christchurch Registry, judgment 9 October, 1982.
These citations certainly show that it is not always easy
to apply the terms of the section in particular circumstances.
The Court of Appeal, however, in the judgment given by the
President in Scales' case at p.l1l81 stated the‘position
succinctly in these words:

"...we agree that the essence of an offence under

$.222 lies in the existence of a 'fiduciary element'’

or the 'earmarking' of the property in the hands of

the accused."”
I think it is now generally accepted that it is this element
of a trust and a fiduciary relationship that is the important

element to be considered.

The decision of Cook, J. to which Mr Everard réferred
illustrates the type of circumstances in which the application
of the section becomes particularly difficult. That is the
situation in which the person chawvged is pursuing an independ-
ent occupation and the factor arises of his acting contrary
to the terms of his contract with his principal and rot
handing over to the principal money received from a third
party. The difficulty very often in these cases is, of
ccurse, that it is -the situation that the third person who
hands over the money or property knows nothing of the terms
of the contract between the principal and the agent and it
azcordingly is diffiéult to show that a fiduciary relation-
ship has arisen between the thi;d pexrson and the agent, an

element which it secms clear must be shown in order for the




terms of this particular scction to be fulfilled. Difficult-
bies of that kingd, however, did not arise in any way in my
view in this case_in that the evidence showed that the
appellant was an ordinary enployee of the Medical Assurance
Society referred to in the charge and accord}ngly anyone
dealing with him would naturally suppose that he was acting

on behalf of his employer in the ordinary way .

The submissions on the facts which Mr Everard advance
are in furtherance of his contention that in the present case
it was not established by the evidence that the money was in
fact received by the appellant on terms imposing upon him a
duty to account and there was no fraudulent intent in his
failing to account. The submissions thus advanced were these:
First, that Mr and Mrs Nelson, who were the persons with whom
the appellant dealt, showed themselves by their evidence to
be concerned about the price which they would have to pay by
way of premiun for the insurance they were seeking rather
Vthan ﬁhe particular coﬁpany with which the‘insﬁrance was to
be placed. Secondly, he referred\to the factcf revealed by‘
the evidence that the manner of operation of the insurance
company concerned was such that persons seeking insurance
had to complete applications for membership of the Society
and the fact that such persons would not auvtomatically be
accepted fcr membegship, he said, lessened the strength of
the argument that perscns who paid over money in the way that
M1 and Mrs Nelson did actually required the money to go to
the Society. Thirdlyv, he peinted {o the fact that the

omplainant, Mr Nelson, had, the evidence showed, handed

Q)

over an open cheque instead of making the cheque payable



to the Medical Assurance Society. In relation to this
gsubmission, he said, why would this be done if the intention
was that the money was to go to the Society. Hé also re-
ferred in this reéard to the evidence as to the very hurried
way in which the transaction was carried out and, as he put
it, the "state of bedlam" which prevailéd in the complain-
ants' household at the time when the dealings were being
conducted. This, he said, further indicated the unlikelihocd
of terms such as is said were reguired being actuélly imposed.
He referred also to the factfthat nowhere in the evidence was
it said that the appellant actually stated that the insurance

would be effected with the Medical Assurance Society.

Az to these submissioﬁs, it has to be,notéd in the
first place that there was a complete conflict with regard
to what was said at the time when the cheque was handed over.
Mrs Nelson in her e&idence referred to the fact that she had
made inguiries with regard to premium rates with various
insurance éompanies and she made it clear that she had, in
the en&,Adecided upon the Medical Assurance Society as the
insurer with which she and her husband wished to deal. While
she may have been principally concerned about obtaining the
lowest>prem1ums possible her evidence madevit quite clear
that she, having msde incuiry as to premium rates, had
“decided upon the Society alone as the desired insurer.

This, of course, was in marked contrast to the evidence
given by the appellant himself in which he said that he
made references to tne positién peihg that the insurance
might not be effected with the Society at all but might

have to be effected with somebody else and generally mads



it clear to the complainants that they would not neceséarily

be obtaining insurance with this particular insurer.

As fegafas the point that the complainants would
not have been automatically accepted as members of the Society
and so have been ‘able to obtain insurance with it, it has to
_ be‘noted that -there is the evidence of the Manager, Mr O0'Conno
which showed guite cléarly that the complainant Mr Nelson,
being a pharmacist, hevwould in accofdance with the ordinéry
practicé of the Society and the policy followed by the
directors’in terms of Article 4 Qﬁ the Society's Articles
of Association,_have been entitled automatically to be
accepted aé a member although, of course, the particular
insurance which the complainants were seeking may not necess-

arily have been made available on the terms that they reguirec

As regards the third point, the’handing over of the
open chéque, again of course, it has to be remembéred that
although éhe appellant himself in his evidence said specific-
ally to the complainanté that the& should not name a payee
in the chequefbecause\the inéurance might not be effected

with the Medical Assurance Society, the complainants them-

seives had a-éompletely different explanation for this failur
to include a payee. According to their evidence the payee wa
certainly to be the Medical Assurance Society and the name
was not written in solely because of the mention made by

the appellant of his having a rubber stamp which he could

use for the purpose énd whicﬁ he would use to show the name
of the Society on the cheque and ﬁhat, coupled with the fact

of Mr Nelson being in a great hurry at the time accounted for
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matters being done in this way-

" In th}s §ituation the Judge made certain positive
findings as to the facts as he found them to be. With fegard
+o the guestion of the eligibility of the complainants for
insurance, he exéressly found in favour of the conclusion
that the complainant Mr Nelscn was in fact eligible and
would have been accepted in the ordinary way because of
the poiicy decisions to which I have referred and as they
were exemplified in the exhibit which was produced, Exhibit 6.
He found positively that it was the intention of Mr and Mrs
Nelscon in writing the chegue in the way they did and the

intention of the appellant in accepting the chegue that
to be ‘

it was/paid to the Medical Assurance society. BHe further

found that the money was received from the complainant with
a reguirement attached to it that the appellant would account

for the sum and pay it to the Medical Assurance Society.

As regards the further question, as to whether oI
Q

not there wat actual fraudulent intent in the action of the
appellant in panking the money in his own account as he
admitted, of course;, that he had done, there is again a
positive finding ~f fact by the Judge when he says:

vgge failed tO do that (i.e. pay the money OVer

to the Medical Insurance) placing the money in

his own account s0C £hat he could have the use

of the money. at least for an interim period.
That failure to account was fraudulent."

1 have perused the record of the evidence and note

the various conflicts which arose. There wWas, of course, .@

major conflict in the evidence in that the appellant claime



that he and a person holding a senior position in the Society
Mr Miocevic, had an arrangement bétween them whefeby in those
cases where particular insurance»cbntracts were‘noﬁ accept-
ablé to the Socie%y they themselves Qould arrange’the insuranc
with some other Ccompany and obtain a commission for themselves
by so doing. Mr Miocevic iﬁ his evidence denied the existence
of any such:arrangement. He admitﬁed, however, that there was
‘in existence an arrangement participated in by employees of
the Society whereby in cases’where advances were made to
clientsAfor the purposes of‘purchase 6f motor vehicles, the
employees obtained a reward for themselves by directing these
particula; clients to particular motor vehicle dealers.

All this, however, necessitated ah aséessment and
weighing up of the credibility and reliability of the various
witnesses and that §f course was the task Which the Judge was
obliged to undertake for ﬁhe purposes of deciding Qheﬁher or
not~the-6ffence alleged was proved beyond reasonabie'dOUbt.
This élearly is thus a case whére the Judgé‘in the District
Court had a great advantage over %his Céﬁrt in that he saQ
and heard all the witnesses and was thug in a position to
assess theirycredibility not only from,what they said but
- from the way in which their evidence was given. It is
accordingly very clearly'the kind of case to which North, J.
was referring in the oft-quoted decision of Kenny v. Fenton
[1971] NZLR 1 where, at p.l1l1, it was said;

;There is no doubt that from fimé.to time their

Lordships in the House of Lords have thought. it

right to warn Courts of Appeal of the dancger of
- preferring the view they form on a reading of

the record to the opinion of the Judge who heard
and saw the case develop and had the opportunity
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denied to them of judging the worth of the oral
evidence given by the witnesses. In particular
there may be cited the often quoted dictum of
Lord Sumner in SS Hontestroom V. SS Durham Castle
[1927] AC 37, 47. '

'If his (that is the Judge who hears the

witnesses) estimate of the man forms any

substantial part of his reasons for his

judgment the trial Judge's conclusions of

fact should, as I understand the decisions,

be let alone. ... We must, in order to

raverse, not merely entertain doubts

whether the decision below is right but

be convinced that it is wrong.'"”

I myself must, simply from a perusal of the record
in this case, form an adverse view as to the credibility of
the appellant. I refer in this regard to the statement which
he made with regard to his actions in relation to the inguir-
ies which were made by the complainants when the appellant
spoke to them later about the question of their insurance.

He was talking to them at a time when he knew that on his

own statement that Mr Miocevic had, he says, told the appell-
ant that the Society would not accept the insurance of the
,complainaﬁts. Nevertheless, he, on his own evidence, speaks
of having talked to the complainahts in a manner which would
reassure them as to the matter having all been properly dealt
with and their property having been insured. He at that time
clearly on his own evidence had no justification for giving
these people the assurances which he did.

I find myself quite unable to conclude that the
Judge acted wrongly in accepting that the necessary elements
of this particular charge were established by the evidence.
The evidence of the complainants themselves, if accepted,

certainly in my view went amply far enough to show that

they handed over the cheque in question entirely on the basis
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that they were handing this money to the appellént as an
employee of the Medical Assurance Society understanding and
believing that he would account for the money to his employer
in the oxdinary Qéy. The evidence showed, of course, that he
3did not do this. I am unable to accept the submission that
the actions of the appellant in effecting an insurance later
with the Sun Alliance Insurance for the property in questlon
provides an indicétion that the appellant had no fraudulent
intent. The evidence clearly indicates in my view that the
complaiﬁants were left uninsured for a lengthy period when
they thought that the situation was otherwise and, moreover,
at the time when the appellant effected this other insurance
it had become clear to him on the evidence, as I see it,

that he was certainly not going to be able, in the circum-
stances, to effect an insurance with the Medical Assurance
Society as no doubﬁ he had intended in due course to do,
having in the meéntime had the use of the complainants’

money, as the Judge himself concluded.

‘The appeal against conviction must accordingly be
dismissed.

Thegé is an appeal advanced against senténce also,
it being éubmitted that the fine of $1,500 imposed was an
excessive penalty having regard to the fact that, in the
end, the complainants did not suffer any loss and having
regard to the fact that the appellant had gone ahead and
effected the other insurance to whlch I have referred before

-any inquiry was made of him by the police about the matter.
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I find myself unable to céncludé that either éf
these factors is of sufficient weight to justify a conclusio
that a substantially lesser penalty should have been imposed
than that which was imposed. The appellant, as I have alrea
indicated, at the time when he effected the insurance with t
Sun Alliance was'clearly, as the Judge himself thought, in
the situation where he must have known that sooner or later
the whole matter Qould come to light and he would be in grav
difficulties in explaining his actions. The misapplication
of moneys which have been received by an employee in the
coursevof his employment must always be régarded by the
Courts, in my view, as a serious offence. It constitutes
a serious breach of trust. The amount here was not insub-
stantial and in my view the appellant really should consider
himself fortunate that he was treated by way of a fine and

not some more severe form of punishment.

The appeal against sentence is. accordingly also

dismissed.

SOLICITORS:

Nicholson Gribben & Co. Auckland, for Appellant.
Meredith Connell & Co. Auckland, for Respondent.
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