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ORAL RULING OF SMELLIE JON ADMISSIBILITY 

Yesterday the Plaintiff called Mt Potter in ocdet 

that he might give evidence on his celationship with the 

Defendants over a peciod of some thr:ee or four year:s in 

the eacly 1970s when they were neighboucs. He commenced 

to give evidence of specific instances which had led to a 

deterioration in the relationship and ended. he said. in 

hostility. 

At that stage. (Mt Pidgeon having earlier entered a 

tentative objection). I stopped the evidence. The basis 

upon which I stopped it will be found recor:ded in the 

notes at page 55, lines 27 to 40, and page 56 lines l to 

5. In accordance with what is recorded there I heard 

submissions this morning from Counsel and I now give my 

ruling on the admissibility of the proposed evidence. 

As r:equested Mt Timmins indicated that in addition to 

the evidence already adduced fr.:om Mr.: Potter.: it was his 
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intention, if pecmitted to do so, to adduce fucthec 

evidence celating to the genecal conduct of Mc and Mes 

Dempsey as neighboucs in Campbells Bay and also evidence 

as to Mes Dempsey's stated concecn as to hec health and Mc 

Pottec's undecstanding of the ceality of that concecn. 

In addition Mc Timmins indicated that a Mes Mocton 

could be called and hec evidence would fall into two 

pacts. Fiest the ceputation of Mc and Mes Dempsey as 

neighboucs and secondly details of Mes Mocton' s dealings 

with the Dempseys as vendocs of a pcopecty. He indicated 

that Mes Mocton as pucchasec would give evidence of the 

way the Dempseys had conducted themselves in a dispute 

ovec a sale of pcopecty. Mc Timmins indicated that the 

evidence would celate pacticulacly to building dispute 

type mattecs and that the location and timing of Mes 

Mocton's evidence would be in the subucb oc Kohimacama in 

the eacly 1980s. 

As I undecstood him Mc Timmins accepted that nocmally 

only evidence of genecal ceputation can be adduced and 

fucthec that the extent to which evidence of the honesty 

of a litigant can be adduced is similacly limited. 

Mc Timmins 

allegations of 

intimidation and 

contended, howevec, that because of 

haccassment, assault, vecbal abuse, 

nuisance in these pcoceedings this case 

is in a similac categocy to defamation suits. By analogy 

he acgued that the appcoach of the Couct of Appeal in 

Watecs v Sunday Pictocial Newspapecs Ltd (1961) 2 All E.R. 

758 should be followed. In that case the Couct of Appeal 

allowed evidence of a pacticulac section of the 

Plaintiff's life to be examined in detail and Mc Timmins' 

contention was that that section of the Dempsey's life 

which celates to theic conduct as neighboucs, vendocs and 

buildecs could be similacly examined. 

Altecnatively Mc Timmins acgued that this eacliec 
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evidence of alleged disputes and disagr:eements with 

neighbour:s could be admitted under: the similar: facts 

r:ule. He contended that the r:ule is differ:ent in cr:iminal 

cases and he r:elied upon the 6th Edition of the English 

Publication of Cr:oss on Evidence at page 346 and the 

decision of Lor:d Denning M.R. in Mood Music Publications y 

De Wolfe (1976) 1 All E.R. 763. In the latter: case br:each 

of copyr:ight was alleged and the Cour:t allowed pr:oof of 

similar: br:eaches in a case wher:e an alleged infr:inger: 

contended that any copying was pur:ely coincidental. 

Mr: Pidgeon submitted that char:acter: is not admissible 

as a gener:al r:ule and he r:elied upon the views ex.pr:essed 

in Gar:r:ow and McGechan "Pr:inciples of the Law of Evidence" 

7th Ed at page 68. He contended that contr:ar:y to Mr: 

Timmins' submission the test in fact is the same in both 

cr:iminal and civil litigation and he r:efer:r:ed to a 

statement to that effect at page 80 of McGechan's wor:k. 

Mr: Pidgeon also r:efer:r:ed to Phipson and Elliot Manual of 

the Law of Evidence at page 18 dealing with the question 

of the admissibility of char:acter: evidence and he adopted 

the following passages of the lear:ned editor::-

"But we a.re her.e concer.ncd with wher:e evidence of 
char:acter: is pr:offer:ed as circumstantial 
evidence of a fact in issue, where in effect it 
is sought to prove that a per:son did a cer:tain 
act by evidence that his char:acter: or: disposition 
is such that he would be likely to do the act and 
ther:efor:e probably did it. 

And dropping down a line or two -

"Evidence of bad character: 
objectionable on the gr:ound 
would harass and prejudice the 
it is offer:ed by raking up 

is additionally 
that its admission 

par:ty against whom 
the whole of his 
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career, which he would not be prepared to defend 
without notice; so even if the evidence has some 
distinct relevance, it may be rejected on that 
score." 

Turning to the question of similar facts Mr Pidgeon 

relied upon the law as stated in McGechan at pages 78, 79 

and 80 and he also drew my attention to the decision of 

the Court of Appeal in R v Davis [1980] 1 NZLR 257 at 263 

where in the judgment of the Court delivered by Cooke J it 

is pointed out that:-

11 admissibility of similar fact evidence is 
necessarily a matter of degree, discretion and 
judgment: hard and fast rules cannot be 
evolved; common sense is not to be codified." 

Like Mr Timmins Mr Pidgeon also relied upon the Mood 

Music case and in particular on that portion of the 

leading judgment to be found at page 766, lines c to d 

reading as follows:-

"In civil cases the Courts have followed a 
similar line but have not been so chary of 
admitting it. In civil cases the courts will 
admit evidence of similar facts if it is 
logically probative, that is if it is logically 
relevant in determining the matter which is in 
issue; provided that it is not oppressive or 
unfair to the other side, and also that the other 
side has fair notice of it and is able to deal 
with it." 

I am quite satisfied in this case that it would be 

entirely inappropriate 

the characters of the 

for a prolonged investigation 

litigants on either side to 

of 

be 

embarked upon. I do not accept that the law applicable in 

defamation cases can appropriately be applied to this 

case. I accept Mr Pidgeon' s submission that it would be 

oppressive and unfair if the Defendants were obliged at 

this stage in their case to embark upon a detailed defence 

of their conduct back in the 1970s in Campbells Bay or 
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even elsewhece at a moce cecent 

Similacly, although the mattec was 

date in Kohimacama. 

not tcavecsed in the 

submissions it would seem to me that Mc Pottec's layman's 

assessment of Mes Dempsey's medical condition and hec 

descciption of it would not only be inadmissible but of 

little oc no help to me. 

so fac as the similac fact acgument is concecned I 

accept the submission that it is cacely admitted. In the 

execcise of my disccetion it seems to me that commonsense 

dictates that what happened on othec occasions with 

neighboucs oc when sales wece being caccied out is not 

going to help me to decide who to believe in cespect of 

the events that ace celevant in these pcoceedings. 

The cesult of this culing is that whilst Mes Mocton 

may be called to give evidence of the ceputation of the 

Dempseys in the neighbouchood she will not be pecmitted to 

go beyond that and it seems to me that thece is no 

evidence that Mc Pottec could give that would be 

admissible. 

Counsel no doubt appceciate, but I mention it foe the 

sake of completeness, that although I am culing against 

evidence being called in chief on questions of chacacter, 

nonetheless within bounds the litigants on eithec side can 

be ccoss-examined on questions of chacactec. Counsel will 

fucthec appceciate that in such circumstances they will be 

bound by the answecs they get if those questions ace asked. 

-




