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(ORAL) JUDGMENT OF THORP J 

This is an appeal by Hirama 

against a sentence of 21 days imprisonmenL imposed upon 

him by the District Court at Papakura on 18 August 1986 

following his entry of a plea of guilty to one charge of 

assault. On his behalf Mrs Prasad has argued that the 

sentence imposed was manifestly excessive and 

inappropriate. 

The accused is a married man with three 

children. He and his wife separated 12 months ago. A 

little under 12 months ago he attended his home and 

there assaulted his wife, I am told by counsel in an 

impulsive way. He was convicted of the quite serious 

offence of assault on a female, sentenced, and directed 

to pay a fine of $500 which in my opinion was a modest 

penalty for the particular offence. He then behaved 

himself, which on various previous occasions he had not, 

for a further period until the occasion 13 August 1986 
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when he eetuened to the house his wife and childeen 

occupy aftee having obtained hee ageeement to his 

visiting the house. Theee they got into an aegument. 

When she sought to peesuade him to go and was 

unsuccessful, she attempted to eing the Police and he 

punched hee in the eye with a closed fist. 

The view taken by the leaened Teial 

Judge was that he eequieed a sheet shaep shock. Without 

seeking to obtain a pee-sentence eepoet, he administeeed 

this by imposing the eelatively unusual penalty of 21 

days impeisonment. 

It was a decision I find easy to 

undeestand and it ceetainly cannot be eegacded as a 

manifestly excessive penalty. The only question is 

whether it was an appcopciate penalty. 

The decision of the Couct of Appealing 

v S.J. Spcing (CA 221/85 decision 18 November 1985,) 

emphasised that Coucts which ace contemplating imposing 

teems of imprisonment should only do so without 

obtaining the benefit of pee-sentence eepoets in most 

unusual circumstances, and then only if it is intended 

that the teem of impeisonment imposed should be a vecy 

sheet one. 

The peesent ciecumstances do not easily 

qualify, in my view, as "most unusual" ones. In my view 

the result is that this Couct, which has had the benefit 

of the detailed submissions and the soet of advice and 

infoemation which the District Couct would have had if a 

pee-sentence eepoct had been called foe, is not in the 

usual appellant situation, but is entitled to look at 

the situation anew. 

On the information given me, the cause 

of the appellant's recent misconduct has been his 
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inability to wor:k out his domestic situation. He has, 

per:haps in par:t motivated by the penalty hanging over: 

his head, accepted counselling. In my view unless he 

continues to do so the likelihood of some fur:ther: 

unsatisfactor:y encounter: between this man and his for:mer: 

wife and family cannot be discounted. It is also fair:ly 

well r:ecognised now that shor:t ter:ms of impr:isonment 

have ver:y limited deter:r:ent effect. 

On the infor:mation now available to me I 

take the view that a mor:e appr:opr:iate penalty would be 

one of a fair:ly lengthy time of per:iodic detention tied 

to a lengthier: per:iod of super:vision with special 

conditions as to counselling to be under:taken at the 

r:equest of the pr:obation ser:vice. 

The fact this appeal is being allowed 

will I hope not leave the appellant in any doubt about 

the likely r:esult of any fur:ther: inability on his par:t 

to contr:ol himself when he is endeavour:ing to wor:k out 

family ar:r:angements. 

The appeal will be allowed. In lieu of 

the sentence of 21 days impr:isonment there will be a 

period of six months per:iodic detention, first 

attendance at the Periodic Detention Centre at Papakur:a 

tonight at 6.30pm, the maximum daily period not to 

exceed nine hour:s per: day. In addition he will be 

sentenced to a term of supervision for: 12 months on the 

statutor:y terms and the fur:ther: condition that he is 

r:equir:ed to attend 

officer: may direct. 

Solicitors: 

such counselling as his pr:obation 
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