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M.P. Crew for Defendant n s 
R.H. Fee for laintiffs t 

J1.n1e 19 B 

On 19 Decembe[ 19B~i,, tb.e a OV•f?. t!Jr:EJ·:;:o: p] .. :J:Lnti ts ic->slJ.Eld 

t. s C!o·u. a(Jairtst. tb.c~ T 

a, 11 e 9 e d t ha t a 1 ee plain iffs were 

boclins 

USA, cla. times, 

defendant, who is res e in New Zealand, was an offi 

fJ>f. tt1e plaintiffB and that" a.t •,rc:J.r 01JE t n. 19 8 and 
I 

1.~Jfl3, i.n thfJ 'S at of: (iE;Q[~Jia., il0} COU.VE~J:t d t.O his 0\:Jl:l l1GI3 

b lls of •:::,x.ctlan_g(': \N'Kli.cb. [iqtJ,t 

other of the plaintiffs. 

f la. 

on b[c':lo.ch of 



l:::n:: hes f the Georgian law on bill of xchange. t is. 

judgment, 0 iJO 

into details .of tiH~Fl a.l (=t.i]iat ns; tl:H~ sta.t+:::nu?n of c: a.J.m 

a.nd aftidavit filed in connect 

application establish: 

(a) The plaintiffs were all created under the laws of the 

State of Georgia: t c i 1 e d in t l1a t 

the regis er of corp ations). 

t::r~n. hi:; 

onG 

or other of he just two plain if s; 

(c) The deEen.d<ilJt' s con.r1uct of lai11t ffs 

complain all took place in the t te of Geo gia: and 

(d) The case ~ust be deter ned the aw of he S ate o 

Geor:~ria. .. 

tnor3ses for: t:hr;; 

plain ffs. all witnesses are res nt in thfc: 

The defendant entered an appearanc unde[ protest to 

jiJl:isd.iction; he: tita a,ppli.!::ld t:or: a.n o 

s ing the proceed ngs in t s Court. 

The plaintiffs seek orders dis ss ng the fir and ::; <c: eo nd 

plaintiffs f om the proceedings on the basis that they are 
I 

opE<[ ' . .i ~ J o J._n,ec ;, artc1. t:o.c 

,::)£: tb.e t d 

t in S1JJ?POK:t of: t.t1e <lpplica.tl.o to d sm1ss two of 

the plaintiffs came from staff so i i O[ e loyed tb.E~ 

plain iffs' New Zea nd solicit rs: he st t d that hls 

1::': 1:np 1 o ~'fer: eceived instruc ions from the 

t d pla:Lntif to issue procee ings on behalf of all 



p 1 a. i_ ill t 1. f f. s ,. employe s n.r)·~~t 

lnst.ructionEJ hat the proceeding were issued t llou t t b.e 

autho[i la.in iff.Sc T!1in 

done despite a written declara ion E o 

issu 

No draft amende statement of claim was lo ed 

the pleadings proposed to cope th the loss of two 

plati.ntif:J::s. 

In l1is aff tin opposition,. the det:c::ndant stated tl1at. 

the p;:ocE>.::~d:Ln~rs a:c·tGe out of s 

the ., • . " f' r• p1a1.11t1. _ts. res St. t 0 

'l'lte and t:i econd. pLaintiff 

ot:por:at:Lons in 

hat. so far as he f3 

s t i 11 a.. (1 ire c to r, ,, p 1: t~ .F3 i cl e rt t. a. ·n.d. t r: ea. 1~3 :c c-1 (Jf tll.e J~·.L[st. 

p 1 ;:J, i ill. i !': and a di[ector of the second Qlaintiff: he 

cons. rs that these pla ti f could not bring these 

pr:oce£'"o.ing<:> ttlo·Llt: ll.i.s con.sHilt 

r,n:oceedinqs relate t 

of ttle Eir:st a.nd SI3Gund plaintiffs, of CEJrt tn 1t2t G s o 

C[Eldit ()[ bills of e1CC e payable to tb.e fir:st 

] , • r f p .Cl.llltl,.:.:; tile end.or.:seraent enabled. [1Htr1<; to be pa into 

s persoQ~l bank account. 

cJ:ed .. it, a.lt b. w.ade OULt to n.o f t b.EJ 

h rd plaintiff ·- tb.(l i~st p a1 i f's bank 

- before he made the endocsements. 

The defendant alleges O\tf~~r: con.tx:ol o-E 

and S•3G nd. pl i1.1tiff.s; r:t 

The defewiant lists 

nume rou.s tl18~5ses in Gt=::or.<;;tia vltto COIJ.l.d. not br0 availab1 

r2:XpE;nsc.;; to h 

o I:J1V(3 r~1.ridenct:; befoce C 0 li [ t 0 f: G !.il. p I? Itt J [ i 8 d i t i 0 n 



t t(?, 0 It 1s 

CaUl!: t 

The defendant claims that he has incurred cons ra.bl<~ 

legal costs in Georg 1n attempting to ~es lve the 

dispttte > Should the proceedings continue in New Zealand. 

tH>. r,Jonld llave to b ing a expert in Georgian law to New 

Zealand to qivl':: clew::; at thE-) t 1.: 

the defenda.nt assE,!Cts 1s tb.at t 

for this dispu e. 

Alt h. th.e d18t:en.d.ant 1 H it. '~J(.:;t.E) ()D. 26 

February 1986 and alt h I made an order that any 

aff its in opposition be filed by the plaintiffs 

30 

omplied 

lHlt 1 9 

t.h,; aff 

1986" 

28 March 1986) that acdec was 

!:.s in I) pc it 011 no 

explanation for t is disregard of he ourt's ord 

tl.lin 

t 

e. d. 

[vir Tl..nsley, ~~rho lB a11 a.tt rney. ma.d12 a.n a.I:fid.a,·vit ~; atinq 

tttat th.e sec nd. d'efenrlant h<'H> n.o•d bt::!<:lr!. dissolved ·under: 

Georgian law; the first two plainti fs ass1gne thE!i[ 

CElU.E;e;3 Of C\CtiOil tO ht::: tb.ird p1<:tint ff.: 110 :~.ct on 'ldas 

commenced against the defendant in heic names without the 

au.t!1o r i t eitl1E1r f tb.em. He cl.a. that the deferuiant 

t h.e a.ut l1o r i to (':lt:ldo ;c s e the bills that the 

dE",;fr~ndant c1a 

?:\. JYlr: J. Kevin BnsteJC. a practising a t rney 1n the 

liti9ation d.r2pa[tm.ent of a la'<'l ficut n r~tla.Ilta.;} C~Ho.c 

s ~rm r ~::: a. n a. f. r: lst t:.bl:::r:e i::::: a Cou.[t. o compE, sn.t 

avai.la.ble irt GE! r~qi.a t 

this deponent contends tha 

G\~o~:g 11 !:Ul!~S of !}COCE<dU[f:?. 

ttl.r:~ di.s 

a plaintit:f ma.y- obta ga nst a defendant an 

n t lle I?; VI:'! n 

non~G om.p 1. ianc:! G fcJ: P'·a.Jcticu.l,a.cs'" 



c: (;Utlt e r bal. a l:lC red 0 pa.c i that State o 

tak of deposit ons. 

Mr Buster also states that. whereas in New Zealand a 

b t:,c~y LlGt ice an be iasued on a j nt ebt in tl.u} 

Un.i ted S ta tc~s, a r. ·;o~ques t [a r. ba. n~;r:up tcy acl j 11d. i a. t ion n1;1y 

r1ot be rna.c1e i11 .a St:ate c:o~l[t; it. nl.:J .. Y" be ma.dra in. a. 

Federa Court and on if the debt r is a res dent of 

t d States or has property in the United s ates. 

tlJe si ua.tion ., 
.L a 

creditor may file a bankruptcy petition. only if there are 

fe\Jia>.r: than 12 er:c~dit:ors \,,Tho hotd clc:d.n1s of ~.ooo oc more 

aq.1;1 ins t a j nt debt:o:c. Mr Buster considers t t 

bankruptcy or var1ous enforcement procedures in Georgia 

r~pea ng, una.vailabl·e to th;:~ 1?1airi.tiffB 

unless Uu~ d(:;Eendant has a .. s ets 'cr.ri.thirt t!J1:: j isdiction., 

l\. c:opy of: c+:: t i.c:ates of titl~:: ce 03.Kb. bited Ute 

plaintif s, slloi,,ring tttat tb.e de'Eendar~.t O\rlUG an.d l:l t s 

country. c;lea~c des1re 1s to issue 

execution against the defendant 1 s land n this country if 

no a r1E o 1: c; ein.e tlt j 

a~rangments between the 

doubt bee;;,.usr::J ot th<~ 50 diE.Eer.c.::nt ' • :i" • ' JU.J: ·u3r :cc t :unl.S :Ln t ba. t 

COllilt c:{ ., 

to sue in this ountry on a foreign judgme t. 

(14th ed.) Vo . 8. para.715 et 

8~. and. (9th ed.) 

in. t 1913'1. ~:Ji:Ot t tl:J.F.; dl-'c rtd.a.nt Elnd llis 

S(1 ici.toJ: PI:Olnpt 



l bility and int t tlla t the oceedi s would be 

deff~nd.ed .. 

some 15 months later. No [1"..3BOU [o 

a.dvan.c;Eid .. 

• an officer of he third plaintiff, depo es that 

the plain i.f.f shes o call two nesses res ent in New 

Zealand: he does not say what 

e bits ~ number of documents f om the S cretary of Sta e 

and ssioner of Corpora ions for the State of Georg 

exhibiting certified copies of d cuments ce stered in the 

Gt.::.or9ia.n (::! lE~rlt o·t tl1e h\eH 

HrG~ also exhibits 11rl.d(-:Jr:takings 

the def ndant as [elevant tness s; each u~iertakes t 

s s i o tle r :L tit C~ f~ o c 9 i to llG 

should t.b.is Court n:wke a.n ordec for dence be taken in 

c o mra ts s J. o i.l. " 

tnE>S.S.e , is on p epared to make a voluntary appea[ance 

to g dence that the e was corporate authori 

an;r persona 1 E:ndo c setn.ent thto: d f. nda.11t of tb.e tle s 

or bills of exchange n question; he ates that he had no 

e of the transactions unt l soma months 

alieges that the ourt a termi ng t11. ::> 

d split r,..rill b<-o th a straight conflic 

Ans ey and the de endant. 

IlG8 (lf tnesses taken n commission i o li tle 

use to a Court dete ning matte s of credibility. whethec 

that Cour:t is in. G,eorqia or in Ne,:,11 Ze lan.d., 

inst t c 
J.CJ 

Sllbtnit t(~d tha. 

ceiirad on a 

topic 

i J 

ba.c [0Ul1d, 

i.n 

0( 

had a.:Lr.:c~ 



J!K:8Vl<DU.8 p~:oc:cc:er.1iil'gt> in FL i.~ 

'llllhetlleJ: it !3houlr1 be allm<l'e t 

in t s Court or the proceedings in Fiji. On ttu 

held that th.e 8U1.e COlli:t of l"iji. vlC"l.G thf': CliJll> .. -. 
I 

Court far t[ying a dispute: most of he witnesses we~e 1n 

tila.t cotln .. t.r.y anf1 th101 pp1ic;:.lbl<s to th,\:: 

p 1 a inti f t: 1 s c a.11 s ,9 o :E cti.(-,.n" rrhis s 

that there are not two competing s ts of proceedings. 

(A.l5B6/B5. Auckland H~gis [y. 

The m~dern test in situat ns where it 1s sought to stay 

proceed1ngs on the basis that the defendant should be sued 

e ~H:nirbt2r ,, is found in r~:::rc:ent d1::cisionr; ot tlH3 HoU!:H~ f 

Lords. The former c~auvi s ic test ~as be n discarded n 

Ea.vouc o 7A. rJe·.Eend.i.:lD.t IO .. llS.t Gl1o1:f'l (a) t 

s another forum. to the jurisdict on o whic~ he is 

amenablE"~ in 

at fHi.bs: tant. ia 1 less ineonve nc or expense and (b) the 

plaintiff must rwt b':l d.I?.P[ of a legitimate personal u 

jur ical advantage ch would be available to if he 

jurisdiction f this Court. 

(1974 

In tb.e cv.ses r::epor::ted, 

mad1~ to tl:u:: ''u.a.tu Brl f:or:nm. 11 for a d.inpu E;;; tb s tc n1 s 

c1r:lJEi11ed 

3 9 8 , 4 15 21 S ll t hE1. t th which the ac ion has the most re J 

Lot::r1 

E/.e 

tb.e na.tu[al f:oJc:um Erom thos<~ casc~s 'i.·lher:~'~ ttl.·<?: 

plaint it m.c1re (~ :c t 

0\1'111 e n.d. " , La d Reid pointed aut ha • as a general r 

the e 1s no injustice 1n telling a p aintiff 

should go back to his own Courts. 

b .. il t lte 



fL 

I should Jila'tl3 t 11 t 1. t c a c t ha. t G e o c 9 i a.. p :c 

natural forum f r t s pac icular dispute. A l 

t.hf:'! c:a\Eie i.s (~OUCE3r:ned happened in t!D.at jurisdicti n .. : it~"ii 

w is applicable. 'rhe onl'l tl1in9 ·t~rb.icl1 j1.1stie i12:s ti1e 

p la iilt i"f es n !? 1: o c10:ed. i nq in t s count I.:}' is thr: 

t.h1e clef end ant, ts <lS to 

the ex.peru3El of 1 it i ion i.n Geor 

to the defendant of rl9 t:o b[inog t.nesses. 'Er:om. the 

United States to New Zeala ttt(~ c st C}f 

travelling t Georgia to defend the case the e. 

e1:~ not stact.e 

that he is arrte nab l e to t. he d s e being resolved in the 

Courts of Geor Th1:: fot:lllUl<ltLon (J<f: the~ r:ule above 

ind a.te s t !.u:l t, lJe'E or a. cl~a·fend.ant. an succeBsfully s 

the case in t s Court to have it deter ned elsewhere. he 

should indicate that he prepared to have the case 

litiga.tc:d. J"n that other: fo:cum. 'I'b.c~ 11 c pta.nce of O[ t 

least the non-opposition to the ju~isdict on ts rta.n.L. 

should the plaint fs succ1?eed in G m::g a and. 1· rL ·eo[ tt1.c 

J~lH:poses of: btaining execution. sue on the foreign 

nt in New Zealand. One imagines tha 

ng asserted in t B applic tion that 

pr: ded. tt1·a appr: pr e fo um. then lost the case 

in Geor9 sc<,Ji.nt ympat in 

basis of a Georgian nt" 

pr atiou of a legit personal or 

]UiC ica.l adva.11t ~Je, I do n.ot t nk b.e1::r::1 s much in ti.12 

paint about pretr l procedure. 1To:c \tlb.a.t tb.lf2 C:E~or i.a.D. 

lack as to enforcing applications for 

fu.r:tb.er pa.c i1:::ula.rs ,. they mor:e tha.n ma.kr:: up i the: t. 

to a party to seek extensive depositio pr:etc ·.La.l c 

IlOt 

1oom laJ:ge in b.E: atl.t r1. 1.f~B. I do not th nk it 



9. 

is the forum conveniens for this dispute. As indicated , 

there exists in New Zealand a cause of action based on a 

foreign judgment: one should have thought that the 

defendant would be hard put to defend a claim based on 
I 

that judgment in this Court either if the defendant had 

gone to Georgia and part ic ipa ted in a hearing and been 

unsuccessful, or if he had ignored Georgian process served 

on him in this country and allowed judgment to go by 

default. 

The approach that I have taken appears to accord with that 

taken by the House of Lords in "The Abidin Daver" (1984) 

AC 308 which I considered at length in the Carberry 

Exports case. See also an article published in (1985) 101 

LQR "Forum Non Conveniens- Where do we go from here?". 

In my view, Georgia is the place where the evidence is 

more readily available and where it must, of necessity, be 

cheaper and easier to litigate because of the presence of 

the bulk of the witnesses in that jurisdiction; the law of 

that State applies; the plaintiffs are closely connected 

with the State; the plaintiffs may be prejudiced in suing 

there only because they might be unable to obtain recovery 

from the defendant. There is no suggestion - found in 

some of the cases - that the quality of justice in that 

State is other than satisfactory. 

Accordingly, I am of the view that the Courts of Georgia 

provide the appropriate forum for this dispute. Before 

the judgment is sealed, the defendant must file an 

affidavit within 28 days saying that he will accept the 
I 

juris-diction of that Court should proceedings be brought 

against him there. 

On that condition, 

the defendant $500 

the present action is stayed. 

and disbursements._ ~ 

~~o· /) :J-/I .c....._. 

Costs to 



1.0. 

Buddl.~e::: \Dlei[,, .1\ucKLc:JncL f:or: 1J'lainti·f[s, 

B.M. Laird. 0 ewa. for Defendant. 


