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Parata and Ilolahia, being xegpecaivély action numbers
325784 and 295784, seeks an QrﬂaQ under .17 (2)(e) of the
Legal ALd Act 1969.

The background to both of these cases is that during
the Svringbok Tour in‘1981 sapd in particular in relation
to the Third Test held at Eden. Park, both plaintiffs were
chatg@dAwith criminal offences associaled with theilr part
in protest action. In due course they Qer@ to stand trial
in resgpect of these offences in the District Court before
District Court Judge Gilhert and a jury on the 28th
February 1983, On that day the defendant in both these
actions, Wew Zealard Wewspapers Ltd, published in the
Auvckland $tar an article which was headed "Attempts toe Rig
Bok Jury Alleged". As & result of that publication Mp
Towle advised me from the Bar the learned District Court
Judge controlling the Jury trial decided that that trial
had to bs abandoned. I undétstand hhe commented to the
effect that the publicity was uwnfortunate at that
particular time. Subsaguently the ¢riminal trials
proceeded and again Mr Towle was able to advise ue that
both plaintiffs were acquitted.

Subsequently again the plaintiffs both issved writs
against WNew Zealand Néwspaperg, on  the 6th April 1984
claiming that they had been defamed by the article that 1 .
have referred to and that the contentsg of the articlegand
the circumstances under which it was published ~c]_eazly
amounted to =allegations against them which were defamatory
of themn. Each of them claiwmed dawages of $50,000 for
general damages and a further $50,000 for aggravated ot

exenplary danages.

New 7Zealand Newspapers responded with Statements of
Defence on the 6th June 1984 adwmitting the publication of
the article but denyving that i1t wasg defawmatory and furthen
contending that the reporte ware fair comment on matters

of public interest. The two .actiong were. set down for



trial before a Jurv in due course. the praecipes being
£iled on the 18th Rpril 1985. Wo doubt they came up in a
callover list and they were allocated a date of hearing
for the 3rd March 19E86.

When the mnatter was called before me Chis worning
counsel for the plaintiffs did not appear but he had
advised Mr Towle on or about the 25%th or 26th February
last that the plaintiffs 4did pot propose to proceed. in
the mall on the 3rd M&xch.lgaﬁ Mr Towle received and was
able to hand in discontinuancesS in respect of each
action. Mr Towle as earlier indicated now asks for an
order under the appropriate gection of the Legal Ald Act
fixing costs that are to be paid by these two plaintiffs
who have discontinuﬁd' their actions. Section 17 (2)(e)
also provides that if such order for costs is wmade the
order that otherwise would have been wade had  the
plaintiff, or plaintiffs in this case, not been legallv
aided, can also be recorded, and HMr Towie asks me to take
that step algo.

I awm advised frow the Bar that in this instance when
legal aid was granted to the two plaintiffs the winiwmowm
contribution of $1.5 each was required of them, so I have
to address this application on the basgis that that was
what they were asked to put up out of their own pockets
before legal aid was granted "to -them. The section 1in
guestion provides in essence that I'muét first consider
what reasonable coétg would be in all the cincuﬁstances
and I am to have regard to the means of the parties apd

their conduct in connection with the dispute.

Looking briefly at those wmatters 1 have no information
before me as to the uneans of the piaintiffs except that I
awm advised that one of them has returned to his native
country, Tonga. On the other hand -of course Mr Towle
properly concedes that the defendant newspaper 1s solveunt

and one can infer possessed of significant assets.



When one coumes to the conduct of the parties in
connaction with the watter 1t seems {o.me that the fTact
that the article giving rise to the actions was published
on the wvery day - that Lthe trial cowmenced and was the
reagson why the trial was abandoned wmuet be significant.
However, even when 1 address the guestion of what the
costs would be the first proviso in the egubseccoction
provides that:- ' ’

voo.except in exceptional circumstances the said
amount shall nolt exceed the amount of the
contribution which he ig required to make to the
Crown uvndeg paragraph (¢) of this subsection.®

The effect of that of course 1ig that ¥Mr Towle has to
satisfy we that there are ewceptional circumstances here
befovre 1 can award against either of these plaintiffs a

gum in costs in excess of $15.

My Towle advanced sgeveral reasons in support of  his

proposition that there are exceptional circumnstances

here. The first was that legal ald eilther has not
previously been granted in defanation cases or

alternatively that it 1is very rare for such to be the
case. 1 am inclined to think that M¥Mr Towle 18 not correct
about that because I find that in the Brcoker and Friend
Consolidated Case Aanotations - that Ouilliam J. decided
such an applicatlon 1in November of 1983, The case 1is

Edhouse v Fellingtorn Wewspapers Ltd. It 1s unreported,

but it wag & czse very like this one where defawmation was
alleged and =<uer <¢sse was discontinued. There Quilliam J.
looked at the eclircumstances of the parties and found that
there were no excentional circumstances. On that issue

the brief report reads:-

"Ip regard to the second issue of exceptional
circumstances, whilst there had been a delay of
four vears, a fallure to appear, a change of
counsel and & late nntice of discontinuance
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Quilliam J. was not prepared to conclude that
there were exceptional circumstancas.®

T find also that there is reported in the New Zealand
nanminietrative Reportg the case of A. Wo LAA 57/83, (4
NZBRR 389y, & decision of the Appeal Authority, the
Chairman being Mr wMelLelland Q;C. and the other wmembers
being Messrs R.A. Heron (as he then was) and D.J. More.
That was a case in which the appellant had been legally
aided on the first round of a Jjury trial. A new trial was
ordered. By the time the second Lrial was due to starnt
his costs had risen to $50,000 and he was ¢granted legal

aid to carry on, subject to a contribution of $15,000.

So it seemg to wme that the mere fact that it is &
defamation case provides no g¢grounds fTor saving that the
circunmstances are excepticnal. Indeed for uvself I would
have thought that defamation cases should not be in any
different circumstances than any others. Afterall a man's
reputation is one of his wost precious possessiong and he
ought to. be able to defend that as zeadily ag any other
isgue which affects him. ¥r Towle also wentioned that the
trial had been abandoned, but as I have pointed out, that
wags the sgituation that presented itsalf to Quilliam J in
the Wellington case and T do not find that to be a factor
here any mwore than he did there.  Finally Mt Towle said
that defamation is a cowplex cause c¢f action, difficult

both in fact and in law. 1

o
W

ree but I see nothing
evceptional about that and indead cone wmight be inclined
to think that in cases where the law 1s cowplex aund the
facts difficult the availability of leral aid to a party
who c¢could not otherwise either prosecute the claim or
defend himself ie all the wnore apprbpriaté, “In these
circumstances therefore I am nol prepared to award against

these two plaintiffs any wore than costs of $15 each.

1 should, however, go on te make a finding pursuvant to

the second proviso and in that regard WMy Towle has
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provided we with schedules of c¢oste assoclated with
preparation up Lo the point of discontianuvance. The
gchedules taken individually are perfactly reasonable. Wr
Towle was able to tell me that he had interviewed and
gsubpoenaed no fewer than eight witn@sé»s and they, 1
gather, were people who had been on the jury and so he
would have had to seek thewm out and galn their briefs of
evidence in circumstances that would be tiwme consuuing.
The figure in each schedule for preparcation for trial of
$1150 seens Lo me to be not at all out of the way. But I
think I have to take into account the fact that the
pleadings in both these actions are identical, both the
Statements of Claim and the Statement of Defence and that
the brief of any one of these eight witnesses, once
briefed, would serve equally well fcor one action or the
othier. Both of them of course were going to be heard
together. So 1 do not feel under those clrcumstances that
I can properly award $1150 for preparation of trial in
both cases. 7 propose therefore to award in each case not
the total of $1600 that #r Towle seeks but the reduced suw

of $11L00 in each case.

I have Jjust saic I . propose to "“award", in fact 1 an
not doing that, I aw specifving putsuant to the second
proviso of s.17(2){e) of the Legal Aid Act 1969 that had
the plaintiffs in this case not had ‘the beueiit of that
provision chen the‘coéts that 1 would have awarded against

them would have been $1100 for each case.






