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Parata and Ilolahia, being respecliv0ly action numbers 

325/84 and 295/84. seeks an Orda~ u1\der s.17 (2)(e) of the 

Legal Aid Act 19G9. 

TtLe backg[ouncl to both of tt1ese casGs is that during 

the Springbok Tour. in 1981 a.nrl in par.ticul.ai: in i:elation 

to the Third Test held at Eden. Pa[k, both plain.tiff's were 

char:gc~d with ct:iminal offencr~G associa.,ted ,t1itt1 their: pai:t 

in protest action. In due course they wer.e to stand trial 

in respect of these offences in the District Court befoi:e 

District Court Ju<l~e Gilbert and a jury on the 28th 

r'ebruar:y 1983. On that day the defc~ndant in botl1 these 

actions, New Zeala~d Newspapers Ltd, published in the 

Auckland Sta::: an artic,1.e whicll was lic• adc::d "ll.ttemptf, to Rig 

Bok. Jury Alleged". 2-\.s a result of that publication t"ir 

Towlto adviso::1 me from the Bar thr:.:: leauu?.d District Court 

Judge controlling tte jury trial decid(':d tlrnt that trial 

had to bE! a!",andon,-,d. I uncle1:f;tand irn commented to the 

effect that 

pa1:ticula.r 

the 

time. 

;mbl icity was 

Subs i~qu.ent ly 

unfortunate 

criminal 

at that 

trials 

proceeded and again ·Mr Towle wa,:; able to advise me that 

both plaintiffs were acquitted. 

Subsequently again the plaintiffs 60th issued writa 

against New Zealand Newspapers on the 6th April 1984 

claiming that they had been defamed by the article that I 

have referred to and that the contents o~ the article and 

the circumstances under which it was published clearly 

amounted to allegations against them which were defamatory 

of them. Each of them claimed damages of $50,000 for 

gr-mer al damages and a further *50, 000 for aggi:avz.ted or. 

exemplary danages. 

New Zealand Newspapers responded with Statements of 

Defence on the 6th ~une 1984 admitting the publication of 

the article but denying that it was defamatory and further 

contending that the reports wore fair: commcmt on ma.tters 

of public inter:e"t. The t,•rn .actions wore set down for 



t d. a 1 b ci f o 0 ju 

filed on the l8tl1 

callovcr: li t t 

H• 3 -

in due cours tile pr:aecipes bei 

il 1985. No doubi t ca.me up in a 

i: e a 11 oca ted a date of hoar 

for: the 3 cl ch 19 6. 

Whe:n. t ma.tter VJO.B callc-,d bef.oi:c~ me this mo ning 

couns 1 oi: the plaint 'i:fs did not appear: but he had 

advised M.1: Towle on oi: about tl18 2'.:ittl oi: 26th FGbr:uar:y 

last tluit tbe plaintiffs did not pi:op?se to procec1d. In 

the mail on tlrn 3rd i:Gi1 1986 Mr Towle received and waG 

able to har_cl in discontinuances in respr0ct of each 

action. Mr: Towle indicated now asks an 

or:der uncl<.:r: the appropt:iatci section of the 1 2\id Act 

fixing ccrnts that are to bG paid 

who have discontinued their actions. 

tl1.errn two plaintiffs 

Section 17 (2) (e) 

also provides that if such order. for costs is made the 

order. that othei:wise would have been made had the 

plaintiff, o- plaintit'fs in this case, not been legally 

aided, can al so be recorded, and Mr T01.,1le asks me to take 

that step ah;o. 

I am advi.sod f i:om the Bar that in tt,is ins ta nee when 

legal aid WE\S granted to tlrn two plaint:i.ffs the minimum 

contribution of $1.5 each wo.s r:equi.red of them, so I have 

to address this application on ti1e basis that that was 

what they were asked to· put up out of their own pockets 

befdre legal aid was granted to them. The sect ion in 

question pr:ovides in essence that I mus·t first consider.: 

what reasona.ble costs would be in all Ute cii:cumstances 

and I o.m to haVE! regar:d to the means of the parties and 

their: conduct in connection with the dispute. 

Looking b=iefly at those matters I have no information 

before me as to the ~eans of the plaintiffs except that I 

am advise::l. that one of them has returned to his n&tive 

country, Tonga. On the other hand -of cour:se Mr Towle 

pi:opei:ly concedes that the defendant newspaper is tiolvent 

and one can infer pos essed of significant assets. 
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When O!H:! co1t1<:,S to the conduct of lte part i in 
connection with the mattr:?r: :i.t s ems to. me that ttrn fact 

that the ar:ticl giving rise to the actions was 

on the, vr"i:y· that the td.al commenced and 

reason the trial t¾las ab,nidoned mugt br:! s 

lished 

c; the 

fic,n1t. 

However:, even when I addre,ss tlle q-;.ie ti.on of: what the: 

costs would be the first proviso in the subsect:i.on 

provides that: 

The 

11 
••• except in eXC(:;j)ti°onal cir:cumstancer, the s id 

amount shall not exceed the amount of the 
contribution which he is required to make to the 
Crovm undei: para(Jr: (c) of 1:his s11bsc~ction. 11 

effect o-J: tl12. t of coui:se is tllat Mr Towle to 

satisfy me tllat there· are exceptional circumstances here 

l)l~fore I can award againGt eitlter of: these plaintiffs a 

sum in costs in excess of $15. 

Mr. Towle advanced several reasons in support of his 

proposition that tlrnr.:e are exceptional circumstances 

here. The first was that legal aid either has not 

previous been granted in defamation cases or 

alternative that it is ver:y rai:e for such to be the 

case .. I am ~nclined to think that Mr Towle is not correct 

about tha.t J:,ecause I find thdt in thG Brooker: a.nd Friend 

Consolidated Case A~Gotations that Quilliam J. decided 

suct1 an a.pl)::. icat ion in November of 1983. The case is 

Edhouse v 1,~elli.nqtoc tJewspap_ers Ltd.· It is unreported, 

but it was a c:s:st• vet:y like this one wher.e defamation was 

alleged anct :.ilr-; f_:;c,se was discontinued. There Quilliam J. 

looked at the ~ircumstances of the par.ties and found that 

there 1,;e1:8 no ,:,xc:e::itiollal circumstanccrn. 

the brief report ~eads:-

On that issue 

11 In regaru to 
cire;urnstani::ces, 
foui: year:s, a 
counsel and c. 

the second issue of exceptional 
whilst ther.e had been a de of 
failure to appear, a change of 

late notice of discontinuance 



lljam J. was not prepared to conclude that 
there re exceptional ci cumstanc <,.. II ,, . 

1 firid also that there is repoi:tecl in the New Zealand 

:!l.dninistr tiv~} Repo s ttw case of A. No LZ\A 57/83, ('1 

NZZ\R 389), c. 

Chairman being 

decision of 

Mr Mc Le~ l la.nd 

be::.ng S[ R.A. Heron 

the 1-\ppeal Authority, the 

Q.C. and the other. members 

lle then and D. ,J. More. 

That was a case in whi.cti the appellant had be(rn l 

aidGd on tlle f:i st round o a jm:y tri.al. A trnw tri.al was 

oi:dere:d. By tltG tiit.o the second trial was due to sta ·~ 

his costs had risen to $50,000 and lw was gi:anted legal. 

aid to carry on, subject to a contribution of $15,000. 

So it soerns to m0~ that the mero fact that it is a 

defamation case pr:ovide::; no grounds for saying that U:.e 

circumstances are exceptional.. Indeed for: myself I would 

hav(~ thougt1.t that defamation cases should not be in any 

different circumstances than any others. Afterall a man's 

reputation is one of: his most precious possessions and he 

ouqht to be able" to defend that as :::eadily as any otlrn 

issue which affects him. Mt Towle also mentioned that the 

tr:.al had been abandoned, but as I have pointed out, that 

was the situation tl1a.t presonted its2lf to Quilliam ,J in 

the Wellington case and I do not find th~t to be a factor 

here any mor:e ti1an tLe did there. Fina:.:ly Mc Towle said 

that defamation is a complex r:ause cf: action, difficult 

both i.n fact and in law. 

exceptional about th.at and 

I agr:ee but I see nothing 

inde0.d cne 1.nl.ght be incl.ined 

to thirtl, that i.n cases wher<2 tl1e law is core.plex and tho 

facts difficult the availability cf ls;;;al uid co a party 

who could not otherwise either prosecute the claim or 

defend himself is all the moce appr~priate. In these 

circumstances therefale I am not preparea to award against 

these two plaintiffs any more thdn cos~s of $15 each. 

I should, however, go on to make a finding pursuant to 

the second pr:oviso and in tf1at i:eqar.d Ht: Towle has 
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provided me with schedules of costs associated with 

preparation up to the point of discontinuance. The 

schedules taken individually are perfactly reasonable. Mr 

Towle w.::rn able to te 1 l me that he had inter:vi.ewed and 

subpoenaed no fewer than eight witnesses and they, I 

gatlrni:, were peopl<-i who l1ad been on the ju.r:y and so !1.e 

would have had to seek them out and gain their bric~fs of 

evidence in circumstances that woulc be tintt? consuming. 

The figure in each schedule fo1: prepar.ation foi: trial of 

$1150 seems to me to be not at all out of the way. But I 

think I have to take into account the fact that the 

pleading,:; in both these actions ar:e identical, both th1"! 

Statements of Claim and the Statement of Defence and that 

the br.ief of any one of these eight witnesses, once 

bri.efe<l, · ·wo11ld servG aqually well fer: one action 01: tl1e 

other. Both of them of course wer:e going to be heard 

together. So I do not feel undei: thos~ circumstances that 

I can prope1:ly award $1150 fot: p1:eparation of trial in 

both cases. I propose therefore to award in each case not 

the total of $1600 that Mr Towle seeks but the reduced sum 

of $1100 in each case. 

I have just saic I _ propose to "award", in fact I am 

not doing tl1a-:, I am specifying pursuant. to the second 

proviso of s.17(2)(e) of the Lc~gal Aid klct 1969 that had 

the plaintiffs in tl:i.s ca.se not had ·the benefit of that 

provision thqn the costs that I would have awarded against 

them would ha~ie been *11.00 :[or ea.ch case. 




