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‘ IN THE HIGH COURT OF NEW ZEALAND "A. 40/82
PALMERSTON NORTH REGISTRY ‘

IN THE. MATTER of the Family Protection
: Act 1955 and its .amendments

A N-D

: IN THE MATTER of-the.Estéte of - JOSEPH
‘IGNATIUS O'BRIEN: Tate of

Mangamutu, Farmer

o ) .. - BETWEEN: . ‘ANTHONY. -MICHAEL O'BRIEN of
R - Pahiatua by his. next
friend and Guardian Ad
Litem ROBERT GARY: MINNIS
of Pahiatua, Builder

Plaintiff

 A.N D: ,-‘kVINCENT BERNARD O'BRIEN of

Hearing: - 11 September 1986 (H

- Counsel:

less;H.C Hoogend

susament: 21 0CT 186

JUDGMENT OF JEF.




This is an application under the Family Protection Act
by a son for further'provision from the estate of his father
~who died on 13 August 1981, ‘and. probate of hf5~1ast Will and -

: Testament dated 16 March 1978 was granted to the abovenamed
defendants on 22 October 1981.
The deceased was a farmer on land in the: Mangamutu
,;_August 1974
sion for his sons

_dlstrlct near Pahlatua.' By a Trust Deed a4
deceased settled a famlly trust to make pro
Graeme Joseph Harold O'Brlen. born,on‘18 Feb uary 1959, and
Anthony M;chael O'Brien, born on: 11 Novemherfié63 named therein

asdbeneficiaries. ‘The trustees were directed to stand
‘possessed of the Trust funds for such as the benef1c1ar1es as
- shall be- 11v1ng on 1 July 1984 as.- tenants 1n'common in equal
&‘ s gshares. The Deed prov1ded that 1f any of efic1ar1es
; " ' hall: have dled before L July 1984 lea"' d who shall
| R, .'ﬁattaln the age”of 21 years. then su
"?share of the parent.‘ The deceased

 to’ the famlly Trust one.half‘of the

these.

The »decea edlmar,rle,d vl_f,e, ,




b”éexecutor e deceased's W111

sister of Mrs Hartley, and'there were born two children,
namely,‘Graeme and Anthony. His wife died in 1964 and very
soon after her death the deceased requested that:Mrs-Hartley
conme -to live with him on the farm and take care: of his two
young children, and for that she would have a home for the rest
of her ' life. At the time Mrs Hartley 'was separated from her
'husband and had two young chlldren of  her own. She took those
?to the farm-and ralsed them. w1th the two ch11dren

ttwo ch11dr
. of the dec
relatlonshlp for all concerned and- remalned that way until
deceased d1ed in 1981. By his Will dated 16 March 1978 the
testator bequeathed to Mrs Hartley an equal share in a beach
. cottage. at Foxton together w1th Russell Rutherford Cooper, who
had marr1ed Mrs ‘Hartley's daughter by her f1rst marrlage.' No
m mh!Mr Cooper is. an

'ed as one family. It was a successful

{ son._this bequest. Th

"d -personal effect

‘7and the remalnder o'

sts whereby the annu
two sons durlng the

: pursuant to the_
/‘erston North on

home. ‘mr
- }Mlchael o'Brie
.fclalm.ff'v




death Graeme had formed a relationship with Shiralee Steminger,
and by her a child was born ppsthumously at Palmerston Notth'on
26 December 1980. As a matter of ‘record, .a paternity:order was
'made in the High Court on 23 February 1984 declaring Graeme '
father of the child.

To recapltulate the position now in regard to the Trust
_and estate 1s as” follows. ‘A Trust was: establlshed for the
vbeneflt of deceased's two sons w1th a prov151on that if one son
‘ d1ed 1eav1ng 1ssue that child would . take.  That in fact
:happened.fo: Graeme died in 1980 and he -left issue, namely
Shaun Graeme Steminger, now aged five years. Shaun, therefore,
takes. his‘father 's place:as beneficiary under the Trust to
X whlch he w111 succeed .When he turns 21 years The Trust was
zdetermlned\on l July 1984 and Anthony succeeded to?hlshshare.




previously, the estate is a tenant in common with the Trust in
the farm land.  The 1966 estate accounts were produced to the
court which show the farm;business‘operating at a loss. It is
considered that the best ultimate use of a farm is as a dairy
unit. It is at present. being farmed by one of the executore,‘
namely Vincent Bernard-O'Brien. . Through his~counse1 ‘Mt
Wllllams, he informed: the court ‘that the accounts indicating a
loss are rather pe551mlst1c and come about through the. purchase
of further stock prlor to the end of the accountlng perlod
Since" valuatlons on,the farmland,were done last year there has
kbeen ayreductionyin value‘due to depressed market conditions.
All cbunselfagreed thatvthefpresent value of the estate share

of the farm, subject to a reservation to be referred to in a
moment, is about $200,000 made up as follows:

Present Value of Land @ $128,000

t and Vehicles

e L _ $201.,000
‘Less Overdraft R ST 24500

TOTAL: . . - $198,500




,Plaintifffs counsel arguedvhis client should be'granted
a full vested interest in the estate because, in effect, his
nephew by blood'through unusual circumstances is placed in a
better position than himself in regard to the testator's
estate. - In short, without alteration to the provisions of the
Will,'plaintiff is likely to get-nothing, or’little as an.
income beneficiary. Blaintiff“ counsel therefore,vargued for:
‘an order of the court that he be entitled to a full vested
interest immediateiy in-half the estate\of hls father to put
him on equal terms ‘with Shaun, apart frem anything else, and to
:give him some prospect of real beneflt from the estate of hlS
‘father. Mr Williams informed the court it was recognlsed by
plaintiff'that it would be impossible for him to liquidate his
share of the estate. ‘to glve h1m ‘immediate cash benefits. In
=other words, he accepts the estate must remaln as .at present
;structured whlch‘ 1f h15;app11¢at10n as put forward by hls

,counsel weree
‘estate on equal terms.

It is approprlate to d”spose of - th

:partles who appe'red at this hea ing

‘fcounsel Because of th
‘executors under the W 11 were separ

should he marry and.should he‘ha




behalf of the unborn,children'of Anthony said he could see the
sensebin the plaintiff;s succeedinglin obtaining an order of
the court that he take a vested interest. in substltutlon of his
life rnterest, but -he had the obllgatlon of protectlng the
unborn children. Mr Walker's solution to this intractable
pcsition was to submit the court: could make such~an‘order but
should 1mpose a condltlon that the p1a1nt1ff execute a-Deed . of
Covenant whereby he agrees to execute a’ W111 bequeathlng his
share in the estate to. his chlldren in. equal shares.v‘As‘he is
unmarrled it would further be necessary for h1m to coyenant
that should he marry he must then enter 1nto a further covenant
that he will conclude an agreement with. hlS future wife that
the estate 1land, ‘to which he would succeed 1f the court makes
such an order,kwould remaln separate property to be dev1sed as
prev1ously covenanted for.: It was submltted by counsel‘that

A gr,éhdféh‘ 1

‘ Shaun S eulnger..

by the standard of the w1se and ust:testator? tt«




from the evidence whether the testator knew his sonvGraeme,kwho
had died, had in fact left a son of his own. He must have
realised the son's death would affect the Trust and the Will
provisions, but chose to ignore the consequences. At the date
of.his death Anthony was aged 17 years, and his other son was
dead and he left no widow. As stated it is unclear nhether he
~knew: . of Shaun 8 existence, but he knew that Anthony had at

‘ fngent half share in the Trust and the 1ncome from
the eététe’ or life. Even if both sons had 11ved ‘it could
hardly be-deScrlbed as anythlng but an awkward and potentlally
dlfflcult dlsp051t10n of his property To d1v1de the -one farm
‘as he d1d 1n 1974 and 1978 seems from thlS dlstance somewhat
curlous,,partlcularly to make the ‘Will he: d1d after the ‘Trust
'settlement. By hlS W111 ‘he ensured the estate Trust would

\least aﬂc,'

'contlnue for




9.

parent normally represents the'interests of his or her children
~in family protectlon claims recognises the very close identity

of interests.

I have reached the view in this estate, taking into
account the rather unusual events of the past, the proper order
to make is to vest the remalnlng half of the estate property in
the p1a1nt1ff whlch extlngulshes the 11fe 1nterest and in
effect, disinherits thé unborn ch11dren of the plalntlff Mr
Walker, counsel for those chlldren, recogn;ses_the plalntlff

_should take a vested interest but seeks to fé£a1n~fot'tne
unborn ch11dren the provisions of the W111 by asklng the court
‘to 1mpose the condltlons he suggests. I have: glven careful

qcon31derat10n to that course but. in all the c1rc'

ﬁreJect 1t. No one . can predlct how thevrelatlonst

fcénﬁbe~sure, but as there 1s no spec

However._there_

'_there is. a I t to wh1ch a.c
'iirelentlessly a testator ‘s wish

wfclrcumstances presented by~th1 w




10.

I had expected a memorandum on costs, but it has not
eventuated, and I therefore release this judgment. Counsel may
still forward such a memorandum.
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