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ORAL JUDGMENT OF TOMPKINS J 

The plaintiffs have applied for an order pursuant to r 501 

that the evidence of the plaintiff, Mr Scott, and the plaintiffs' 

solicitor, Mr Irvine, be given by affidavits made by them in 

support of interlocutory proceedings in this action. Mr Jenkins, 

for the defendant, has indicated that the defendant desires the 

production of both witnesses for cross-examination. An order 

under r 501 cannot therefore be made if the witness can be 

produced. 

There is an apparent conflict between r 501 and r 496. That 

rule provides 

"496. Evidence to be given ora11y - Except where 
otherwise directed by the court or required or 
authorised by these rules or by any Act, disputed 



questions of fact aris g at the trial of pro-
ceeding be determined on ev given by 
means of witnesses ecxamine('I orally Court," 

It appears on the face of ~hat rule that the Court has a 

discret to d at the trial of any proceeding that disputed 

questions of fact be determined otherwise than by means of 

·tnesses orally in open court, but rule 501 s 

provides that an order authorising the evidence of a witness be 

~;iven by aff shall not be made if the 

r 501(2) are not fulf 

"'5,01® Evi,aer11ce by affida,,rict pw.rsuan·t ·to• ord~:er of Ca'''-u:·t 
(1) The Court may. even t no agreement for the 
giving of evidence affidavit has been made, at any 
time for sufficient reason order, on such c tions as 
the Court t reasonable, -
(a) That any fact or facts be proved 
affidavit; or 
(b) That the evidence of any witness may be given by 
affidavit read at the trial, or on appl ion for 
j 1...1d g111,e n t ~· 
(2) Notwithstanding subclause (1), where-
(a) An opposite party desires the production o~ a 
witness for cross io : and 
(b) The witness can be produced. -
an order shall not be made authorising the evidence of 
the witness to be given by affidavit.~ 

It is my view on a reading of the rules that where the 

evidence of a witness is to be given by aff that 

r 501 

terms overrides the discretion otherwise given to the Court by 

Mr Scott is in England. He therefore is not a witness wno 

mean be produced • It seems to me that that part of the rule is 

erpreted reasonab so that whether a witness 



~can be produced• to be decided considering whether it is 

reasonable in the circumstances of the case t 

in person at the hearing. 

I am also influenced g this conclusion by the view 

that I have formed that on the matters truly in issue between the 

determin tlr1e cla:Lrn, 

Mr Scott's evidence is of peripheral and background value rather 

than relating directly to the factual matters 

to those issuas ,. 

Hr Irvine can be produced. He at present on vacat 

non attendance today no being due to the fact that 

act iron has been brought on for hearing quickly, but he could be 

available, if not today certain at an adjourned date. 

There ~ill therefore be an order that the evidence of 

Mr Scott be given ·b,y his affida'vit of 18·th July 1986, being read 

at the trial. The applicat 
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