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r: €:~ c: e i \f'2 . t. t tJ n t o l. e D. go o (.~ ~~ .. I~ aop~ars that on two 

o c cas j or: :s t n A p ci ·L 1 9 El 6 the p : ~ ""'~~~is e s of a mo t o r: P. a r t s 

In consequenca. ca~burctters, 

-~'.j_J))(-:o 11-:>.n.t ~: n. t. e r e d i. 11 to a. ~i. 

tefe:red to f0r $3,000. The value at the coPte~ts 
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to s • approx 

total in quantity and val.ue of the stolen goods. 

In senten~ing the appellant the District 

Cou~t Judge was influenced by the fact that the 

burgla.ries indicated a professional o~~i':atioq bec.:.rus~: c;f 

the selective nat~re of th~ stolen goods. of the value 

of the goods and the professional nature of t~e 

ope~ation overall. For ~xample. the Ju~ge said in 

regard to the three matters just m~ntioned: 

"In JnJ.y you too·i'~ i:> ix tea che:'\t.S of 
those goods for sale to another motor 
type business ~nd offered to sell them 
for: $3.000. 11 (page 1) .. 

"You are a businessman and this 
ope~ation s all ttte earmarks of 
starting off as a pr essional type of 
ope r:.::c:. t i.on with btu::nary to o er. n 

(pa')f.:! 1) ,, 

"[ think a case here calls for a severe 
deterrent pt:malty uhE-;!1 :=;ouH:~onr~ ~0\n.gaged 

in an operation of this magnitude is 
appr:el:lenc'ed and a..:::G(rr.dirlg ly a:re 
Sf~rltence<l to 12 111C:tt1:\s itn.pr:isotlla.(:;tlt."' H 

(page 2). 

The Judge was ~equired to ccnside: 35.~ Dnd 7 cf the 

Criminal Justice Act 1985. Iu r~gard to that 

tl.e said~ 

t! 1 have cons iG:er:£;d c. 7 &tt.d ·s. G of 
Criminal Justi~e Act and the constraints 
that a:e placed upon ths Ccurts in 
respect of custodial sentenzes and I am• 
aware t.b.E! Cc\lr.:t must ta\re :i nte r~cccun.t 
thos ~::: fa.cto r:s ·ardl ;:. <::us toS.ia ~~ s<2.nt•::n1ce 
ic nat to be pass ~nless t ~e a~e 
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more precise analysls of the part played by the 

In lrtj{ ;,•ievJ. tb.e Distr: ict Court Judge cannot 

be criticised for:·taking the serious view which he did 

of the appe,llatlt' G conduct on the infoi:mation \•!hicl!. he 

had. befor:e l:lim. on the rther: information which is 

befor:e me, it is clear: that the appe l r:3.nt v1as not the 
I 

The principal receiver is a person 

Knm.vn to the police '.Nho ha.s escaped to Al:Istr:al 

While the appellant had every reason to believe that the 

six tea chests contained stolen items. it is clea.r: ·r:: r:ont 

his statement that he was not involved in the burglary 

nor.: v?as hE:! involved in· any organisation r:elating ·to tl:te 

receiving but was placed in a £osition whete he felt 

obliged to tak2 possession of the s tea chests by the 

p~incipal receiver. Zainey. There was even some 

suggestion in the statement that Zainey might have been 

standiing over the appellant to sam~ extent .. It is not 

correct to say of tha appellant's conduct that he took 

six tea ch8sts of the goods in question for sale to 

another ~otar ty~e business and offered to sell them for 

$3,000. What happened was that an undercover policeman1 

who knew that he had access to the six tea cheats, 

telephoned the appe1la~t and requested him to meet him 

at a va~ticular ~lace where the transaction took 

place. Insofa£ as the District Court Judge tended to 

associate the appella~t with a professional type 

operation. that is &ot borne out by the appellant 1 S 

~r0fessionalism ref~rred to by the 
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and. when the overall scope of the c~iminal escapade 1s 

considered. the Judge. if g n the fresh facts. would 

still be entitled to ta the view that the appellant in 
/ 

the role h~ took. which was remote fLorn the principal's. 

~l'las obvious to his knowledge connected with stolen 

goods hav~ng a substantial value and ehat in"itself 

would justify imprisornr.v:?::nt. if only on t'tl.e ground th.at 

the ought not to be too concerned about treating 

receivers in the same way as it treats the thief. In 

my judgment. once the s t in.g of p:cof.es s ion a 1 ism and 

selectivity and cr to order ~s removed from the 

appellant 1 S criminalit~ th~ valu~ of the goods stolen is 

not, in the context of the whole of the facts. a special 

cl.J::cUJllstance of the offsnce en: of tl:le offencler: t<:tllich i.s 

such as ~o satisfy tbq Cou~t that tbe alte[natives other 

than . . 
uo.pr: 1.somne nt a.r~ e a.s a inadequate or ina I:opr:i.ate 

~atter of certainty. 

Putting that aside for the moment. I 

agree with the submission of counsel for the appellant 

that the Dist~ t Court Judge appeared not to have 

considered other alternatives than periodic detention. 

Community service had been suggested by the probation 

officer but I cannot cons er that the Judge wolild have 

adopt t ha. t opt ion . 'rher:e t..J'as the 

other: option available to him. that of a fine. 
" 

t-\.1ternat ly. if the Judge ha~ considered tt~t this 

appellan~ should nat fined me~ely because be could 
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