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JUDGMENT OF BARKER J 

This is an appeal against . the conviction of the 

appellant in the District Court at Auckland on 3 Apr:il 

1935 on a ·C rge undeE:; s.S8C(l)(a) of the Transport Act 

62~ of re ing to permit a blood specimen to be taken 

by a :r:: istered ical p:r::actitioneL. having been 

a traffic of"t: ice [ r ,s.s~m )(c). 

llant was charged.· in the alterna.tive. th dr 
fi 

with excesa breath alcohol: because of the leaL 

·District· Court Judge's decision ta convict on the charge 

of refusi to supply_ a b od specimen. this al rnative 

i or:mation was d missed. 

The evidence disc sed thato on 24 r 1984., the 

appellant was apprehended a traff officeru. He was 

191 n a breath screening test and an e'tidential br:eath 

test. W~en the evidential breath test disclosed a [eadi 

of hi~S r: t to request a blood s imen within the o~xt 

Some S nutes after been co:E:r:ect ly 

infor:med of t s rr:ight~ appellant wrote on the· form 

He made it clear: t.o the 



~· ·-, 

.2. 

traffic officer that he declined to sign the consent form 

with no tag· attached; he was advised that the Police 

surgeon was in an adjoining room and available to tak.e a 

blood sample. Two tr:affic .officers had a lengthy 

discussion with the appellant; they informed him that. by 

insisting on his own doctor. he was imposing an 
f' 

unacceptable condition onto his consent; therefore. such a 

conditional consent must be taken as a refusal. The 

appellant was permitted ·the use of a telephone; tie made 3 

·unsuccessful attempts to ring someone. 

At 10.15 p.m .• some 13· minutes after the statutory 

period· of 10 minutes had commenced. the traffic officer 

again explained to the appellant his vi~w that his 

imposition -of a condition on .the taking of a blood 

specimen was deemed to be . a refusal. The appellant 

persisted with his attitude. At 10.16 p.m .• the traffic 

officer arrested the appellant. 

In cr~ss-examination. the traffic oLficer said that 

the appellant had several times stated to him that he 

wished a· doctor of h.is ow:n choice or . his own doctor: to 

take his: blood. . ... : ·,_ 

t .. 

It ·was submitted by· Mr: Harte that the request for .a 

blood test to be taken by a suspect • s ow-n· doctor was not a 

proper: r:equest in terms of· s.58(4)(a) and s.58B(l)(c). 

Accordingly. he submitted that thE enforce~ent officer did 

not have ·power to require the appallant.. t.o perm_it the 

registered medicai practitioner t.o tate a bl~od specimen 

from him: there_fore there was no offence of refusing to . 
give blood. 

A request for a blood sample to be taken ac\!ompanied 

by a condition is not a r:equest at o.ll. The District 

Cour:t Judge held that the condition attached to the 

. request for blood did not invalicate the ::equ~st that the 

appellant made to give a blood· sampl~·. The District Court 

,. 



:L 

t~d that the fotm had been shown to the defendant 

which E6rteotly ~tated hi~ rights to request a blood 

is form read to him: t that 

addition of t 

tot the blood 
co 

that the cond it iona i 

convict 

c rge of dr -· 

ition d not invali te the request 

bistrict Cou[t Judge cons er 

ceptance of t [ st was not 

teftii::e amount to a refusal~ · 

that the Dist~ict t Judge 

ther ap 1 nt on the alternative 

th 1. This 

submission 
t~quest 

on the bas is t t t :re 'Was no pr r 

tor a blood s le to be taken. 

a 1 request is t the 

evidential breath test is 

t nder ihadmissib I not think that 

it is ssible for the r st for blood to be separat 

companying unacceptable condition. There is 

inconsistency in accepting the request for one pur se., 

-ana in the next instant., to say that the basis on 

t ac 

·. ,· . 
th ,1~e:e-tl;l'ood V ~-~lnist!;_y_ of TN:anS_12.0tt, ( 72) 

a • t:f!:e appe Ylant consen"ted to t ta ng of the spec n 

· o"f ·b 

(l'oct'O'i: 

·take·n 

lam 
· ·~-pee liiie'i1 

l~~igrnent -

doct~I: £ . smrge 

ot:fice'r to pe 

ld that 

When .t by the 

t a sample to be 

ed and offered cer:tain 

his toe or his lege 

method of ext[acting the 

good sense and 

"He :also consider that, in th~ 

nufne Tnde nt just 

perly in 

a r st to 

thin 'the next 10 
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.... 
and that. if he ·did not so request~ that failure to 

request could render admissible sufficient evidence to 

lead to a conviction on driving with excess breath alcohol. 

The formula read out to him referred to a registered 

medical practitioner taking a specimen in accordance with 

normal -me~ical procedures. Any doubt that the appe_~ lant ,.. 

may have had on this score should have been assuaged by 

the traffic officer's patient explana~ion to the appellant 

that his request for his own 1 nominated medical 

·practitioner was not possible and that he had no right to 

impose-conditions. 

I think Mr Harte .is right. following the line of cases 

I .. such as Fleetwood. that there was no pr:oper request at all 

made the appellant. It .. therefore follows that ther:e was 
-

· no pr:oper r:equest for: t~e giving of blood. Accordingly. 

.• 

it would to have 

supported 

have been possible for: thP. evidence 

a conviction for: dr~ving with excess breath 

alcohol: there ·was no proper reques~ by the suspect for: a 

blood test and the · evidence of the bre·a·th t~stinq 

procedu~es would not be rendered inadmissible. 

. . . . 
It follows. therefore. that the District Court Judge 

should h•ve convicted the appellant on the alternative 

charge. 

I· then raised with counsel the _question ds to whether 

I should exerci~c 

s.l32(1) cf the 

subsection raad~: 

tha powers of substitution contained in 

Sum~ary Proceedings· Act 1957. That 

"If on any appea 1· against a convict ion for any 
offence (whethar or not the appeal is against the 
sentence also) it appears to the High Court that 
the evidence is insufficient . to support a 
conviction foe that offence. but is sufficient to 
support a conviction for some other offence of a 
similar chara~t~t within the jurisdiction of the 
convicting Court~ and that the dfi!fendant has not 

-· . 



been pre jud ic in 
may. on such terms 
it thinks fit. 

h.is defence. the High Court 
as to ·co IS ts a ot.he rwise as 

·(a) Ame t conviction by tituting the 
last-men£ioned offence for 
mentio in the conviction. ande 

offence 
if it 

fit~ quash the sentence 
either se a sentence 

r "convicting Court c have imposed 
more O[ less seve[e), or deal with 
defendant in other way that 
cc1 cting Court cou have dealt th 

co ction as ame or 

and 
t 

ther 

the 
him~ 

lb) Remit t convict ion to District Court 
wi tb a direction that it amended 
accordingly" os 

It initially seemed appropriate to reroit t 

conviction to the District Court with a direction that. in 

p e of th:e conviction for refusi to supp a blood 

t pistrict Cour:t give consider:at.ion to 

substituting a conviction for excess breath alcohol. I 

use the words 11 give cor.s ide r:a t ion to" advised because 

counsel i-n the District Court raised a defence to the 

ch was not consider by the 

, Dist~~:ict Court Judge because he co cted t 

:. 
llaht on the cha[ge of r . 

l. a blood sample. 

However, the section. does not give me power to send 

for a rehea[ing on a substituted charge. I can 

eith~r. substitute notber charge or ~ot. Anothe~: factor 

is that the alternative charge of d[iving th excess 

breath a 1 has n specifically dismissed. 

It ~Seems 

e"lfaded C!!: 

appeal and 

that~ 

nal 

quash 

although tt~e avpellant .f.!l.ppears to have 

Ie&pons ility. I can only allow the 

convictiort. 
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6. • 

I am informed by Mr Harte that the appellant is now in 

Australia. He \las disqualified for 6 months. No order 

was made suspending the ope rat ion of the,_ 
-· 

disqualification. He has there.fore served the principal 

part of the penalty. That fact provides another r:eason 

therefore for not 

The appeal is 

SOLICITORS: 

substituting another .offence. . '·" 2 
/ n 5~U I 
·-}}... J . 

allowed and the conviction quashed. 

Wilson. Wright & Co .• Auckland. for Appellant. 

Simpson Grierson Butler White. Auckland. for Respondent. 
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