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These are proceedings under the Family Protection Act
1955 in respect of the estate of Vivia Mona Dempsey, late of
Hamilton, Femme Sole, now deceased. I will subsequently refer

to. her as the Deceased.

There ar= claimg ageinst the estate of the Deceased by

the Plaintiff, as & son, who I will subsequently refer to as



the son, and by Mrs Kharen Regina Yuile, a grand-daughter, who

I will subsequently refer to as the grand-daughter.

The Deceased died on 14 August 1984 leaving a last
Will dated 22 May 1980. At death she was 76 years of age. The
Deceased first married in the 1920's. She divorced that
husband in 1952. He subsequently died in 1957. There were two
children of that marriage, the Plaintiff, born on 4 November
1927, who will be 59 years of age in a few days time and a
sister who died in 1946. Prior to that marriage, the Deceased
had had a relatiohship with another man and gave birth to a son
in 1925, Reginald James Colley, who later in life adopted the
surname, Harvey. He is a minor beneficiary %n the last Will.
He brings no claim against the estate. Subséquent to the
Deceased's divorce in 1952, she re-married a man called
Tennessee Dempsey, previously known as Tennessee Togiotama, but
this marriage did not last and the parties were divorced after

a short period. There were no children of that marriage.

It was, however, during the term of that marriage that
a brother of Tennessee Dempsey (Togiotama), the principal
beneficiary under the Deceased's last Will, started boarding
with the Deceased and remained boarding with her for some 30

years until her death.

The only grandchildren of the Deceased are the

children of Reginald James Harvey, namely Brian Alrick Harvey



born on 1 June 1950, who makes no claim against the estate, and
Kharen Regina Yuile, born on 19 January 1952, who is a claimant.
There are four testimentary dispositions of the
Deceased before the court. The first was dated 3 December
1965. It principally provided for the maintenance of the
Deceased's cats, dogs, and other pets, and for a friend.‘Gladis
Jeffries, but if she died then Anda Togiotama, who I will
subsequently refer to as the boarder, was tokreceive the
residue of the estate after provision had been made for the

cats, dogs and other pets of the Deceased and her other debts

and duties.

The second Will before the Court was dated 1 December
1966. That Will left the whole of her estate in equal shares

to the son and the boardei.

There is befcre the Court a file note relating to the
second Will indicating that Mrs Jeffries had been excluded as

for some time she had not been in contact with the Deceased.

The third Will before the Court is dated 20 September
1968 left the whole of the estate of the Deceased to the
boarder. There is again before the Court a file note by the
solicitor taking instructions in respect of that Will
indicating that the son had been excluded because he had
renéered her no assisitance whatsoever and took very little

interest in her. He had, however, been to see her a short time



ago, was thoroughly rude to her and her boarder, to the extent

where the Police had to be@ called. She tnerefore did not feel
* L ol LR

disposed to make any provision in favour of the son in her

4 <t

Will. The file note continued:-

"To be fair, however, I must comment that
approximately one month ago she rang me during the
weekend to ask me how she could get rid of Anda ([her
boarder] as he was misbehaving. I put this to her
when she gave m& ins-ructions about the Will but her
only comment to me:was: that, "He was alright".*

Nothing turns on the allegations made by the Deceased at that

time in respect of her son or the boarder.

The fourth and final W¥ill before the Court is that of
22 May 1980. That Wil} appointed the Defendant to be the
executor and trustee of, the.-Will and gave legacies free of duty
to the son of $500, ¢ the¢ natural son, Reginald James Dempsey
$100, and to "her.friendﬁané‘aide".-Josephine Mary Burgess, the
sum of $200. The whole o0f the rest -of .her estate, after the,
payment of debts, funeral and testamentary expenses and duties,

went to her boarder.

There is evidence before the Cour” as to the nature
and extent of the estate at death and at the presen:t time.
There is so little difference in the nositlions that it is
enough to say that the princizal asgxt i7 the estate 1s a house
prdperty in a rundown condition at 111 Rimu Street, Hamilton,
which was valued at Jeati and new at $23,000 and that, in
addition. there was & cash sum which has varied very little

between c¢eath and now and at prag=nt stands at $7.000. The
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Court has been advised by counsel for ;pe Defendant Trustee,
and it is net disputeé by 0thér counsel, that the net cash
~asset, after sxpenses aavs oSgen met, will be $6,000. That is
before any legacies may b paid. The effect of the Will at
death and now is therefore so close to identical it does not
matter. There are :th& smal? pecuniary legacies. The boarder
would take the balance ccnsisting of the house property and

cash of approximately §%.200.

The son has deposed to his position in his principal

effidavit of 22 Japuary 1%F5. I have Dbeep advised from the Bar

H

that there has been no re¢) zhence 1n his position since then.

He has never married, h

]

neg ne children, he lives in Australia

in Svidney where nie is & sickness beneficiary. All of his
income is‘useﬁ in maintain}ng his board, 12dging and 1living
Lhcome 15 tSea 1h mainta; NS S 5+

expenses. Hﬁ gas
- o [N b

.¥ig:?allg'np savings., He has no property of
1

his ows. He 1as no car. He is upabls o work. He has

4

it

on.
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arzhritie which ie %ept iz check with medicax

The positizn of the grand-daughter is disclosed in

her affidavit of 17 February 1986. At that time she was in

receipt of a2 £1+ of $439.96 per

fortnignt. I was &l igad Zoom othe ZTar that it is now

approxira

pel Jurtnight, less a sum of $39.85,

whethnez

co Zlptrnichtlw I am unawvare, which is

paid to the Houwsiang Toernonrilicu fo zent of a Housing

Cozporaticn upit., ¥z osfe s of 0 iselesas that she has no
gsaeis onaer ﬂﬁ::'ja:*f;&f %,z?*“;iW7§ zndé “hat sh2 acguired no



assets during either of her two marriages. It indicates that
she has largely been seif—subporting since she was 15 years
old. She was marriaé oice, Sirst in 1971, with two children
of that marriage born.in'1972 and '1974. That marriage was
dissolved in 1980. She re-married in the same year but
separated from the secpnd huéband in May 1985. There were no
children of the second marriage. She states that her eldest
déughter suffers from aliergies and aiso needs major dental

treatment but that otherwise aer children are in good health.

Her parents are divorced. Her father has not
re-married. His financial position is not before the Court.
The grand-daughter says that she approached him for some
financial help. She received a video from ﬁim for her and a
small monetary gift“to one of.the children. He has no

immediate relatives other than her and her brother. He has

¢ 1
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retired and lives in Morrinsville.

v
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Her mother has made an affidavit dated 17 January

1986. It refers to ner nowiedge of tne Dsceased and the
Deceased's relationsnin #itn the bearder. However, that did
not go bevond 1967. The mother, Mrs Hickman states that she is
not in a position to provide the grand-daunghter with any
financial assistsance. £he says,ihat she re-married in 1970 but
her second husbend died in Octobex 1%84. Sﬁe says further that
she has, as & rezsult of »zv second marrizge, a house and a car

which, under hex

arzg Jeft egqually to the grand-daughter

and her grénd—daughtér“@iF&other;



The grand-daughter, in her affidavit, also states
" that she has suffered from poor health for the last ten or-
eleven years. She referred, in that affidavit, to the
likelihood of surgery but there is no further information
before the Court as to that. o

The position of the<boarder is set out in his
affidavit of 30 May 1985, withvthe current position again being
updated with information from the Bar. .He was born on 29 April
1934. He works at Hutton's Bacon Factory. There has been a
slight chande of incomé between the daté of death and the
present, but not enough to be relevant for the circumstances of
these proceedings. His »resent incone is $%10 per week
approximétely. He is in reasonable health.\‘He has no savings
or assets other thal the items hé bought for the Rimu Street
property of the Deééaged's over the years; including a fridge,
deep freeze and othérf furniture. He has. however, contributed
to an employees' superannuation fund and I am advised, from the
Bar, that the present vaiuz of his interest is of the order of
approximat=ziy £%,000G. Hig varents are dead. He has not

married. He has n¢ c¢hildran or ether close relatives.

It is agaiust that background that the present claims
fall to be considered. 21} counsel referred me to the
principles applicable in cases of this sort, with reference in

particular to Littie ¥ Amaoas, [19811 1 NZLR 126, which is

referred ©o in the

)

ast reroeried decision of the Court of



It is

Appeal on this topic Zs

unnecessary for me to zzfer in any_depai} to the principles

.

appllcable to clalms by adult . "hli ren such as the son. -

N )

It is perhaps worthy of mention that whilst counsel
)Lt .

referred to various cases relating tc the position of a
grandchild claimant, no mart 1cu1ar mentior was made of the
commonly referred toApassage in the decis ion of McCarthy J, as

he then was, in Re MgGrggor?'{;QGQ} NZLR 220, confirmed by the

-
Py

Court of Appeal [196;] NZLR 1GY7., Whlc ‘was again referred to,

card

with approval by thc Cours ol Appesal in In Re Hortor., {1976] 1
1o o

NZLR 251. Perhaps~tné mos;vhelpful of theé other references put

H

before the Court>wé§ that of*Re Satton, El980] 2 NZLR 50 where
tigs sEe - 2 .- i

tiie Judgment of the -Qourt »y CooRe J, as' he then was,
35 ’ .

considereé ,he posyt ox L35

waGrzal c¢laims.by.spersons other than

those ellglee to claan'ﬂdder the Family Protection Act 1955.
i oanry ot U Te e -, S
In that uartlcular casevlu was & guestion -of the position of a

LA

de facto spouse or depandants. In that judgment it was said:-

"Neither in Allen v
any of the other iea
was the Court conce*,
t0 be weighed., in d

breach of duty. u B
to claim under %
reascen why that e
Section 4(1) inr the
provision is noi av
nroeper maintenance :
persons by or on wh
"the Court may, at
made,. order ihat
fit ghall be made o
for all or anj of't
this to exclude frow
in srercising the'&irn

.”1ﬁpnas er, [1922] NZLR 218 nor in
Ag cases cited to us in argument
=«¢ with whether the moral claims
*1ng whether there has been a
“ined to those persons eligible

In principle we see no sound
The key provision
states that if adequate
ie £rom the estate for the
uppo:zt thereafter of the

ehalf appiication may be made,
iscretion on application so
ovision as the Court thinks

the estate of the deceased

‘4 bersofis®. “Therée is nothing in
e factors open to consideration
retion ‘the competing moral




3 : The deceased's reasons
ring prov151ons may be taken into
12 and 1l1A recognise, and the wise
»d surely not be one to ignore

legal grounds.

clzims of de facos
for making or not
account as Sectio
and just testato:
moral claims on pu:

The concept of mcral duty has been used by the Courts
in administering the Act and has been adopted by
Parliament in the &ddition of Section 3(2), concerning
the claims of grandenildren, in 1967. *“The point is
cbvious that the Fawnllv Protection Act is a living
piece of legislation a&nd our application of it must be
governed by the c¢lizzzs of the time”. Re Wilson
[1973] 2 NZLR 35%, , per McCarthy P. If it ever
was conceivable that 2 man did not owe a clear moral
duty to a twenty vear o21ld girl with whom and with
whose help he had szt up a home, and who was bearing
his child, that cou‘d aot serlously be contended
today." '

Further on in the judgment this statement appears

v

cases as Worthington v Ongley, [1929]

after references To suck

’nl
u)

NZLR 1167, Re Joslin {12411 € 200, Dillon v Public Trustee

[1941] AC 294 and Bos&hmv Pernetual Trustee Co Ltd [1938] AC

R

463: -
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"When that approas = applisd T. the »resent case, it
is evident that the tsstator wses faced with a problem
of distributive justiice. There was not enough to go
round. His modest sstate had o be apportioned as
fairly as possible :2tween his legal wife and their
four children and hiz Je facto wife znd their child to
be born.*"

I have referzed Lo that last passage becau.c it bears

distinct similaric

Thare is simply not
enough to go arovnd, Thw Ie2csziassd, as the Testatrix, had to

- - e -, OV L X -} s P -
determine whn huad “28t'meral <laims on her bounty at

the time ¥ her Wiii made in 19806 she evaluated
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those claims by making provision for her son to the extent of
$500, to her naturai soxn, who appears to have taken no interest
in her whatever, of $100; to "her friend and aide" Mrs Burgess,
who clearly had taxen an interest in her, to the extent of
$200, and to her companion and boarder for the last 30 years of
her existence, or thereéboutsa the balancg of the estate. It
is this disposition that the c¢laims now call upon me to

interfere with.

It is plain that within the limits of his abilities,
the son kept in touch on and off over the years with the
Deceased. As he was living in Australia and, as it appears

that he has at uo Tlme been & person of means, it is fair to

say thet ne probzbiy A “he best he could to keep in

communication with his mother. It is plain that when he was
aware of his mother bJ;L? %11 he came to New Zealand to visit
) [ A S ey N c . PR

her. It cannot be saié’that,he has not been a dutiful son to

her according to his znd 70 the best of his ability. It

is equally clear. nowave:s, that at no time has he been in a

)
position to cffer hie rcther ithe support and assistance which
the boarder dida iiving with her.

The positil.

. of the grand-daughter is one of a
different nature. Sike has had no association whatever with the

Deceased since she was & chiid and visited her with her mother,

now Xrs Hickman. The Zirst cccasion that she appears to have

evinced an intevresgt tn her ¢grandmotiner since she last visited



her as & c¢hiid, appearsz to be with this claim against her

grandmother‘'s estate.

The ppsition_of the bqarder is the position of the
person who has lived ciosest té the Deceased since 1954 or
thereabouts. It is apbafent from the information before the
Court that the Deceaseé. at various times, had differing
relationships with her son and the boarder, but that-is common
enough. What is clear, however, is that it was the boarder who
provided her with companionship and support over the last
thirty years of her 1life, and from 1979, when she was disabled
and required constant assistance, the person who provided it
for her. It is true th2t the Plaintiff, on his occasional
visits, gave some assistance, but it was of a limited nature.
The‘eyidencg_inqicq;gs";hat”thg po§§§e;, in one way or another,
contributed his totai ﬁages téwards ;he household. At the time
. of death he was payin§4§oﬁe $46.00 board per week but it would
appear that he and”the Decégsgd ran’tpe house as a joint

Laeal

enterprise with his means being applied as necessary.

The claimants have seen f£it to criticise the boarder
on the basis that he did not provide the Deceased with
appropriate assistance for vérious reasons. They have first
referred to the fact that the Death Certificate of the Deceased
showed the Deceased's causes of death in intervals between
onset and deatn were shom as pneumonia (12 hours),
mglnutrition (6-12 months). alcoholism (years). They have

therefora suggeat-? Tha “h: borzder 2omld not have properly

!



At OIS TG T
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provided for the Decessed L7 she was to die of malnutrition.

There is nc¢ information sefore the Court of a medical nature as
t6 the nature of the malretrition, whether it was related to
the alconolism or othezwise. In any event, for those who have

taken *1ttle or no care ¢r isterest in the Deceased, it falls

’

badly from thel: lips tc criticise the boaxder who has plainly

N A e

done the best that he goﬁld ;0 care»fez the Deceased during her

decliniqg years. Tgé ?oarder hés‘indicaFed, in yis affidavit,

to which I have already geféé;ed,Athat since 1979 he carried

vat tasks of th@,fcllowi;g nature for the Deceased:- obtaining
v . P : a

the food for the househoid, preparing and serving the

~

Deceased’'s breakfast in ted, going home from work at lunchtime
. oo " 'S . .

U e oy

: TuY»h in bed azfter working doing such

Lo lEg oo [

cleaning, washing and drylpg Glanm 25 was needed, washing the
NP o g .

sy

to prepare and serve h
91! Lot owritten

Deceased, nelping ner
vhabre, e

nelping her to thsz -2

The %ineﬁ on her bed,

collet in ass room and puiting her

back to bed, emptying ths commode, doing such nursing as she

dither madl’ 0 07wt LT o
required. It may be that the standard of care which he gave
'he slandard crorne piagoothy of the beccased [ S

her was not that of a prcfessional person, but it is also

appareny “aat for £ nurlirn of years he gave her all the care

22 capable. He was on the spot
assisting her. 7w o~ i iz Austrsliz communicating only by

an occasionsa.

ication, with rare

visits oo New

whe grapd Zaughter had no contact

whatevsr,

the complainants is

Twgeazed. It i3 said that
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if the boarder had properly provided for the care of the

Deceased, the prOperty wbulévhave been in a better condition.
It may be that the Deceased and her boarder lived in a degree
of squaior whica way aqt nave been to the liking of everyone.
St is apparent, hsﬁever, that there was no real difference in
that between the years when the Deceased was capable of looking
after herself and later iimes. For the boarder to be
criticised for doing his best is inappropriate when the
claimants have éoune mnothing of the same sort except when the
501 was in New Zzziand when i¢ appears he did do something
towards clearing the property. Although such criticisms were
made of the boazder and rgference was made to photographs

annexed to the arffidavit of the son of 22 January 1985, the

reasonable order and it may indeed be that the allegations made
on behalf of the claimants are stronger than in fact could be

- . ' cprenie R A
supported by other evidsnce.

¢ -

Tebzothered Loer e e

Other criticisms made of the boarder are that there
were inadequate cooking facilities. However, the fact remains
that the boarder h&s put iz meaing into the householid,

recularly paid che Deceszed hoard, and whilst those criticisms

have been made by the

znts, neither of them did anything

to provide such assisfhance ©6 the Deceaseqd.

Thus wpen the cirounstances are rooked at in their

totality, it cov’d e

tiiz wise znd just Testatrix on

20 Hay L3280 crnun? ot o T The bhasrde: es the nerson with

» c. i P T
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the first call on her bounty, the person with whom her closest
emotional relationship had been for some thirty years, the
person who had paid her board throughout that period, who had
given her such help as. she had received from no-one outside the
public health éervices over recent years apart from the
spasmodic and small assistance of the son, and the only person

who had naé any form of caring relationship with her for years.

In those circumstances one would have expected the

boarder to be the prlnc1pa1 rﬂclnlent of her bounty. That is
not to say that she would have been able to ignore the proper
call upon her by her son It is apparent that in evaluating

.t

that in 1980, she put it somewhat lower than the boarder’s

value in providing only for a legacy of $500. Having regard to

R

the respective positions'of the boarder and the son, I doubt

rapd Ohaghter who had vt taken oo O v
whether it can be said thet she has fulfililed her moral duty to
O T S L S ARV Y 11 (R S M SPCE S VAL I .

him. I will return to the wosition of the son in & moment.

e oy URTES S A ¢ O Al Tt 8 T

So far as the grand daughier is conaerned I would
not have expected the Testatrix, given her limited estate and
the calls on her bountv by both the boarder and her son, to
have had any regard whata2veyp for the position of the
grandé-daughter. It is quastienable that the wise and just
Testatrix wonuld Qave 2ven been aware of-the existence of a
grand-daughter who had not taken any trouble whatever to call
upon her or have communiction with her. Be that as it may, in

the abpsence ¢f oihis informaticn, ~he just and wise Testatrix

wes £2liw

the grand-daughter as reasonably
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provided for as a result of her having two living parents and
as a result of her having had marital relationships and
presumably a right to some form of matrimonial property I have

no hesitation whatever in declining the claim of the grandchild.

So far as the son is concerned, the question is how
“one can make reasonble provision for him without disturbing the
provisions of the Will and properly providing for the boarder.
Exercising my discretion in the best way I can, I think the
appropriate position which the Court should adopt is that the
boarder should be entitled to retain the house property lived
in by him for so0 many years but that the son should be the
recipient of the cash residue in the estate after the payment
of all legacies and debts and the distribution of the realty.
I therefore intend to order that further provision be made for
the son in the way that I have just indicated, namely., that
after the payment of all legacies and debts of the estate and
the distribution of the realty, that he should receive the cash

residue of the estate.

I intend to make no order as to costs having regard
to the size of the estate. 1If I were to order costs in favour
of any party, I would need to order costs in favour of at least
two of the parties. I feel that justice is better done to the

son and the daughter for me to make no order as to costs.

ooy
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