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ORAL JUDGMENT OF DOOGUE J 

These are proceedings under the Family Protection Act 

1955 in respect of the estate of Vivia Mona Dempsey, late of 

Hamilton. Femme Sole, now deceased. I will subsequently refer 

tQ her as the ~eceased. 

There ar~ claim£ ag~inst the estate of the Deceased by 

the Plaintiff. as a son. who I will subsequently refer to as 
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the son, and by Mrs Kharen Regina Yuile. a grand-daughter, who 

I will subsequently refer to as the grand-daughter. 

The Deceased died on 14 August 1984 leaving a last 

Will dated 22 May 1980. At death she was 76 years of age. The 

Deceased first married in the 1920's. She divorced that 

husband in 1952. He subseque~tly died in 1957. There were two 

children of that marriage, the Plaintiff, born on 4 November 

1927, who will be 59 years of age in a few days time and a 

sister who died in 1946. Prior to that marriage, the Deceased 

had had a relationship with another man and gave birth to a son 

in 1925, Reginald James Colley, who later in life adopted the 

surname, Harvey. He is a minor beneficiary in the last Will. 
\ 

He brings no claim against the estate. Subsequent to the 

Deceased's divorce in 1952, she re-married a man called 

Tennessee Dempsey, previously known as Tennessee Togiotama, but 

this marriage did not last and the parties were divorced after 

a short period. There were no children of that marriage. 

It was, however, during the term of that marriage that 

a brother of Tenn~ssee Dempsey (Togiotama), the principal 

beneficiary under the Deceased's last Will, started boarding 

with the Deceased and remained boarding with her for some 30 

years until her death. 

The only grandchildren of the Deceased are the 

children of Reginald James Harvey, namely Brian Alrick Harvey 
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born on 1 June 1950, who makes no claim against the estate. and 

Kharen Regina Yuile. born on 19 January 1952, who is a claimant. 

There are four testimentary dispositions of the 

Deceased before the court. The first was dated 3 December 

1965. It principally provided for the maintenance of the 

Deceased's cats. dogs. and other pets. and for a friend. Gladis 

Jeffries. but if she died then Anda Togiotama. who I will 

subsequently refer to as the boarder. was to~receive the 

residue of the estate after provision had been made for the 

cats, dogs and other pets of the Deceased and her other debts 

and duties. 

The second Will before the Court was dated 1 December 

1966. That Will left the whole of her estate in equal shares 

to the son and the boarder. 

There is before the Court a file note relating to the 

second Will indicating that Mrs Jeffries had been excluded as 

for some time she had not been in contact with the Deceased. 

The third Will before the Court is dated 20 September 

1968 left the whole of the estate of the Deceased to the 

boarder. There is again before the Court a file note by the 

solicitor taking instructions in respect of that Will 

indicating that the son had been excluded because he had 

rendered her no assista~ce whatsoever and took very little 

interest in her. He had. however. been to see her a short time 
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ago, was thoroughly rude to her and her boarder. to the extent 

where the Police had to h~ called. She t~erefore did not feel 
. ' ! 1 

disposed to make any provision in favour of the son in her 
"• l, 

Will. The file note continued:-

"To be fair. however~ I ~ust comment that 
approximately one month ago she rang me during the 
weekend to ask me how she could get rid of Anda (her 
bo~rd•r] aa he w~s misbehaving. I put this to her 
~hen she gave me ins:ructions about the Will but her 
only comment to m,e,was, that. "He was alright"." 

Nothing turns on the allegations made by the Deceased at that 

time in respect of her son or the boarder. 

The fourth and !~~al Hill bsfore the Court is that of 

22 May 19QO. 1hat Wiai. £ppointed the Defendant to be the 

executor and trustee of, t~~-:~ill and gave legacies free of duty 

to the son of $500, to-th~ natnral son.· Reginald James Dempsey 

$100, and to 11 her,fri0nd·_an<::l,aic1e".·J~sephine Mary Burgess. the 

sum of $200. The l,'1hoJ.e of the rest -of .her estate. after the. 

payment of debts, funeral and testamentary expenses and duties. 

went to her boarder, 

There is evidence before the Cour~ as to the nature 

and extent of the estate at death anf at the present time. 

There is so little difference in the p~sit~~~a that it is 

enough to say that the princi~al 2ss0t i: the estate is a house 

property in a rundown condition at 111 Rimu Street. Hamilton. 

which was valued at <eat~ and ~0~ at $?3,000 and that, in 

addition. c~ere ~ar ~ ~&sh su~ Ehicb has varied very little 

between death and now anf at pr~@snt stands at $7,000. The 
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court has been advisea by counsel for the Defendant Trustee • ... 
and it is not disputed by other counsel. that the net cash 

asset, after expenses ~av. taen met, will be $6,000. That is 

before any legacies may ba paid. The effect of the Will at 

death and now is therefore so close to identical it does not 

matter. There are ~he smal~ pecuniary legacies. The boarder 

would take the balance consisting of the house property and 

cash of approximately $5.200. 

The son has dep~se0 to ~is ~osition in his principal 

~ffid~vit of 22 Ja~~~cy 1S 9 5. :>: :1.ave '.)een. advised from the Bar 
I 

that there has besn no re1l ~~2n00 i~ bis position since then. 

He has never roar=ied, he ~is CG ch~!t~an, he lives in Australia 

i~ Sy~ney w~e=0 he is 2 sic~ness be~eficiary. All of his 

income is ~sed in maintainino his ~O2rd. l~dging and living 
· - · ' ·· ~; I r~ ,. ~- ... ,.. ·~ ;; ' t I _,, •. I . ·. : ; '.' 

expenses: He has virtuallv no savinas. 
(:H1•iJ ,1·-t' ... 1p,/dLi.' ••ff,. 

He has no property of 

his o·~~:: •• He :':las no ca.t:. He is i.ut.ablrs co ·.-~oi:-?t. He has 

ar":~.::it.h, which is ~;ept_ i2: chec:~ !:lith med:':.ca';;.ion. 

The positi~n of the grand-daughter is disclosed in 

he~ affidavit of 17 .~ebruary 1986. At that time she was in 

~e~eipt of a Dc~~2~is Purroa~a EsreFi~ of $439.96 per 

foL:t.ni9,1t. · · (.€.:".: •, r :::.· .. ued ·"--. '" i:.he :':'cl..r '.:hz,t it is now 

app::oxif:,:;;::.,.;Iy ~33-:2 net. {E-.. :::.;::.tn:1.;;ht. c less a sum of $39. 85. 

paid to the Housing ~~r~~~~~ic~ ~0.· =ent of a Housing 

Co~poration u~~t. -~- -~dcl0se2 that she has no 

acquired no 



-S-

assets during either of her two marriages. It indicates that 

she has largely been self-supporting since she was 15 years 

old. She was marrief ~~re~. ~irst in 1971, with two children 

of that marriage born in-1972 and 1974. That marriage was 

dissolved in 1980. She =e-married in the same year but 

separated from the second husband in May 1985. There were no 

children of the second marriage. She states that her eldest 

daughter suffers from allergies and also needs major dental 

treatment but that otherwise her children are in good health. 

Het parents are divorced. Her father has not 

re-married. His financial position is not before the Court. 

The grand-daughter says :bat she approached him for some 

financial help. She received a video from him for her and a 

small monetary gift to one of the children. He has no 

immediate relatives other than her and her brother. He has 

retired and lives i~ Mortihsville . 

. , ... r· . . ·. 
Her mother has 3ade an affidavit dated 17 January 

1986. It refers to her ~nowledge of the ~sceased and the 

Deceased's relationshi~ ~ith the boa=der. However, that did 

not go beyond 1967. The mother, Mrs Hickman states that she is 

not in a ~ositio~ to provide the grand-daughter with any 

financial assist~nce. She aays,that she re-married in 1970 but 

her second husband 1ied in October 1984. 
I, 

She says further that 

she has, as a result of ~sr second marriage, a house and a car 

which, under be~ ~ill. a~& left equally to the grand-daughter 

and her grand-da,:.g,11-C:&r'1'1;; :.:::other, 
-, 
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The grand-~aughter, in her affidavit, also states 

that she has suffered from poor health for the last ten or 

eleven years. She referred. in that affidavit, to the 

likelihood of surgery but there is no further information 

before the Court as to that. 

The position of the boarder is set out in his 

affidavit of 30 May 1985, with the current position again being 

updated with information from the Bar. He was born on 29 April 

1934. He works at Hutton's Bacon Factory. There has been a 

slight change of income between the date of death and the 

present, but not enough to be relevant for the circumstances of 

these proceedings. His !;)resent income Is $110 per week 

approximately. Pe is in reaso~able healt~. He has no savings 

or assets other than the items h~ bough: f~r the Rimu Street 

property of the De~~aie~•s o~er the years: including a fridge, 

deep fr~eze and btbJt··fu~nfi~fe: He has, however, contributed 

to an employees' superannuation fund and I am advised, from the 

Bar, that the present valua of his interest is of the order of 

appcoximatal~ t~.~~o. H\s parents ~re dead. He has not 

married. He has nc chil~r~n or ether close relatives. 

It is against t~at background that the present claims 

fall to be considered. ~ll counsel referred me to the 

principles applicable in cases of this sort. with reference in 

particular to Little v Ar~.r;_::_,s, (1981] l NZLR 126, which is 

referred to in the last re~orted decision of the court of 



\ 

r 

Appeal on this topic ?s It is 

-
unnecessary for me to ~afer in am· detail to the principles 

• - •• , • •. •• .& • ' • ! ., ., 

applicabl~ to claims by adult childfen s~Qh as the son. 

I'> .;, 

It is perbeps worthy cf mention that whilst counsel 
. " ~ 

referred to va~ious cases relating to the position of a 

grandcbild claimant, no ~2~ticular mention was made of the 

commonly referred to passags in the deci~ion of McCarthy J, as 

he then was, in Re McGregor, [:969] NZLR 220, confirmed by the 
1 J • / . 

Court of Appeal [1961] NZ~2 1077, whith'was again referred to, 
' . l . . , . . . ..~ ' . . . . 

with appro\·,cil by 1 t.lH.- Co,;i;,::: ::,.: Appeal in In Re Horton" [1976] l 
., i ,· 

NZLR 251, Perhaps:the moet helpful of the other references put 
' 

before the Cotirtiw•~ thit ot~Ri Setton~ [1980] 2 NZLR 50 where 
: i ( : ~- r .... 

t~e judgment of the·Gourt ~y Cooke J, as· he then was, 

considered the.p0sitio~ of ,~oral claims .by~persons other than 
.,. ! ! ..• ~ ( . 

those eligible to clai~ ~.1dar the Family Protection Act 1955. 
·) ny :Ji t. 

In that r•articular· case,•i:t. was 2 -;juestion ·of the position of a 
t •• 

de facto spouse or depand~nts. In that judgment it was said:-

"Neither in Allen v ~a2chas~er, [1922] NZLR 218 nor in 
any of the other lea~~~g cases cited to U8 in argument 
was the Court co~ce~~~l with whether the moral claims 
to be weighed. in de~ifing whether there has been a 
breach of duty= ~ze ·~n~ined to those persons eligible 
to claim under the A~~. In principle we see no sound 
reason why that st~~:-~ be so. The key provision 
Sec~ion 4(1) in the l~55 Act, states that if adequate 
provision is not ava~lrile from the estate for the 
~roper maintenance a~: support thereafter of the 
persons by or on w~~s~ beh~lf application may be made, 
"the Court may, at its discretion on application so 
made. order that s~cb ~rovision as the Court thinks 
fit shall be made o·,,·· 0f tl1e estate of the deceased 
fo,: all or any of 1·t': :·!:J· ·persons". -i•rheri:! is nothing in 
this to exclude f.,:c·,,, t!;1e factors open to consideration 
ic a~ercising the'ai:cretioo:the competing moral 



claims a~ de faoh~ -1~B~li~~s The deceased's reasons 
for making or not ~-~ing provisions may be taken into 
account as Sectio~a :: arid llA recognise, and the wise 
and ju~t testator 3n~~d surely not be one to ignore 
moral claims on pu=s~q legal grounds. 

The concept of mc~a~ d~~Y has been used by the Courts 
in administering the.Act and has been adopted by 
Parliament in the ~ddition of Section 3(2), concerning 
the claims of g~andR~ildren, in 1967. "The point is 
obvious that the FaRi:y Protection Act is a living 
piece of legislatioG and our application of it must be 
governed by the cl~~~:s of the time". Re Wilson 
[1973] 2 NZLR 359. ~52. per McCarthy P. If it ever 
was ~oncei~able tha~ 2 man did not owe a clear moral 
duty to a twenty y~ar ~ld girl with whom and with 
whose help he had s~t up a home; and who was bearing 
his child, that cou:d ~oc seriously be contended 
today." 1 

· 

Further on in the judgment this statement appears 

after refe~ences ~n such cases as Worthington v Ongley, (1929] 
. ' 't 

NZLR 1167, Re Joslin [19{1] c~ 200. Pillon~ Pcblic Trustee 

(1941] AC 294 and Bose:t0 _ v Per.netu;al Trustee Co Ltd (1938] AC 

463:-
•. ,'. · · , ; •" . r 

., I t1 . , , '··· l YI ti'·it 1
'. 

~when t~~t approa~) i~ &pplial tJ the 1resent case, it 
is evident that the testator wo,s facec: with a problem 
of distributive justice. There ~as not anough to go 
round. His modest estate ha? ~o ~e epportioned as 
fairly as possible ~~tween his legal ~ife and their 
four children and hi~ de facto ~ife and their child to 
be bo::n. 11 

I hav0 Kafe~=et· ~0 t~~t last passage becau~~ it bears 

distinct similari~y tc t'.a J~as0~t cae~. Th~re is simply not 

enouqb to go aro~~~- 7h~ ~9cg~sed, as t~e Testatrix. had to 

determine ,ib.0 11~c t.110' gi>Se:·0.iHd.·1m6ral c:;Jaims or.; her bounty at 
, ·'"• .. ,., ... 

the time ,;:,'Z i::.e•: ;_;e2;;;:_::·:· ;·,::- h.e.t Will mac:e in 1980 she evaluated -·. 
'r' 

··,1. ·. 

, .~' l \ 
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those claims by making provision for her son to the extent of 

$500, to her natural son, who appears to have taken no interest 

in her whatever, of $100, 'co "her friend and aide" Mrs Burgess, 

who clearly had taken an interest in her, to the extent of 

$200, and to her companion and boarder for the last 30 years of 

her existence, or thereabouts, the balance of the estate. It 

is this disposition that the claims now call upon me to 

interfere with. 

It is plain that within the limits of his abilities, 

the son kept in touch on and off over the years with the 

Deceased. As he was living in Australia and, as it appears 

that he has at no t~me been m person of means. it is fair to 

say that be pro~~bl~ 1id ~he best he cou:d to keep in 

It is ~lain that when he was 

awar~ of his m0ther ~ei~7 ill he came to New Zealand to visit 
I, 1

' r '1 • • ~-, 1 .': ; t 

her. It cannot be said that he has not been a dutiful son to . I 

her according to his lig):7 2~d to the best of his ability. It 

is equally clear. ho~sve~. that at no time has he been in a 
l 

position to off~r ~is .:cthec the support and assistance which 

the boa~der did living ~ith her. 

The posit~0~ of ~he grand-daughter is one of a 

differant nature. S~e has had no association whatever with the 

Deceased since she ~as a chil~ and visited her with her mother, 

now Mrs Hickman. T~~ i:~st occasion that she appears to have 

evinced an :i.nte:.:<::s': in .':e:c g.ra:~,amother since she last visited 
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her as 2 chilj, appears to be with this claim against her 

grandmother's estate. 

The position of the boarder is the position of the 
' . ' 

person who has lived closest to the Deceased since 1954 or 

thereabouts. It is apparent from the information before the 

Court that the Deceased, at various times, had differing 

relationships with her son and the boarder, but that· is common 

enough. What is clear, however, is that it was the boarder who 

provided her with companionship and support over the last 

thirty years of her life, and from 1979, when she was disabled 

and required constant assistance, the person who provided it 

for her. It is true th~~ the Plaintiff, on his occasional 

visits, gave some assistance, but it was of a limited nature. 

The evidence indicates that the boarder, in one way or another, 
. . 

·, .) !" •. 

contributed his total wages towards the household. At the time 

of death he was paying some $40.00 board per week but it would 

appear that he and the Dece..9sed ran the house as a joint 
t_ J,;;a\ :,, . 

enterprise with his means being applied as necessary. 

The claimants have seen fit to criticise the boarder 

on the basis that he did not provide the Deceased with 

appropriate assistance for various reasons. They have first 

referred to the fact that the Death Certificate of the Deceased 

showed the Deceaseu's causes of death in intervals between 

onset and death H~re slrn:··,:. as ;;,neumonia ( 12 hours), 

malnutrition (6-12 months), alcoholism (years). They have 
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. ' 
provided for the Decaase~ r she was to die of malnutrition. 

There is no informatio~ jefore the court of a medical nature as 

to the natu~e of the ma~2ut=ition, whether it was related to 

the alcoholism or other~ise. In any event, for those who have 

taken little o~ no care or i~~erest in the Deceased, it falls 

badly from thei~ lips tc criticise the boarder who has plainly 
! If" t 

done the best that he co~ld to car8 for the Deceased during her 

declining years. The bo&rder has indicated, in his affidavit, 
. I . 

to which I have already _ce:'.:e.p:ed,. that since 1979 he carried 

out ':asks of the icllowi~g nature for the Deceased:- obtaining ,, 
the ~ood for the h~~sehold, preparing and serving the 

Deceased'& breakfast in led, going home from work at lunchtime 
'1'l·,1 .1· 1 

to prepare and servs h~~ l~nch in bed, after working doing such 
\fl :. i_i:· 1 { W! i. ! 1 ,..:..n , 1 ! .. < .... le--(,',..~,,. 

cleaning, washing and d~]ing dishes as was needed, washing the 
: .• +· .. •,i . ' 

Deceasec., helping iH::.:: ~?i:: .. :-.,,.ie, changir1g t::-,-2 linen on her bed, 
\~ltl ., t- ft•~,_..,- \ 

,1eli;>ing her to th-s ,::-:, ·_·;;·: :; '::oU.et in a"':: ;:,:,om and putting her 

back to bed, emptying ths ~ommode, doing such nursing as she 
., . ~ii t l1et m,J 1. •• • ,:_,: · • . r :) 

required. It may be that the standard of care which he gave 
1 1,P :,-~ . .Jf1 ... 1t.1t·d ct r fle Pi,.,;. :.t.y vf !' Ltr· JJ, .. "'::.1"..)f·"·i Ir 

her was not that of a prcfessional person, but it is also 

~u~~~~ ci years he gave her all the care 

assisti.:.:.c: ~'.!.e:: .->. ~? i~ ~ustr2 1 i~ communicating only by 

an occasionz~ ~r~~~s ·· ~81ephone com~unication, with rare 

visi ti:, ·t _. NE:,, Zea::.z::;,.:".:.. ·..:·::-ie gra:;iq-caughter had no contact 
- ,t, 

whate\··.:;r. 

: t 

-,, ~· ··, ,Gi aint by the complainants is 

It i:; said that 

' C 
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if the boarder had properly provided for the care of the 

Deceased. the property would have been in a better condition. 

It may be that the Deceased and her boarder lived in a degree 

of squalor vihic,1 iuay ;~ot have been to the liking of everyone. 

:tis apparent, however. that there was no real difference in 

that between the years when the Deceased was capable of looking 

after herself and later times. For the boarder to be 

criticised for doing his best is inappropriate when the 

claimants h~ve d~ne nothing of the same sort except when the 

son was in New ZaEland when it appears he did do something 

towards clearing the pro~ecty. Although such criticisms were 

made of the boa~da~ and riference was made to photographs 

annexed to the affidavit of th& son of 22 January 1985, the 

photogr~ph of the g=oanfs of the house shows them to be in 

reasonable order and it may indeed be that the allegations made 

on behalf of the claima~ts are stronger than in fact could be 
·.;.. • It' .If., 

supported by other evidc-~'!ce. 
I. 

,; 

Other criticis~s made of the boarder are that there 

were inadequate cooking facilities. However, the fact remains 

tha~ the boarder b&~ put ~i2 raea~s into the household, 

reqularly paid the Dece~sed board, and whilst those criticisms 

have been made by tte ~l~im2nts, neither of them did anything 

to provide such assistance ~o ch0 Deceased. 

Thus whe~ th2 ~1ro~~sta~ces are looked at in their 

totality. it ccu~~ je sail ~h£t th~ ~ise and just Testatrix on 
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the fir~t call on her ~aunty, the person with whom her closest 

emotional relationship had been for some thirty years, the 

person who had paid her board throughout that period, who had 

given her such help as. she had received from no-one outside the 

public health services over recent yeafS apart from the 

spasmodic and small assistance of the son, and the only person 

who had ha~ any form of caring relationship with her for years. 

In those circumstances one would have expected the 

boarder to be the principal recipient of her bounty. That is 
: l f), 

not to say that she would have been able to ignore the proper 

call upon her by her son. It is apparent that in evaluating 

that in 1980, she put it somewhat lower than the boarder's 

value in providing only for a legacy of $500. Having regard to 

the respective positions of the boarder and the son, I doubt 
'r/H:,J •' ,u,;i1t "• who had r t , .,1<,.,,,·_ • r. 

whether it can be said that she has fulfilled her moral duty to 

him. I will return to the position of the son in a moment . 

.. , ; ; -~ ,1..; : ! t n ,J. t ; ~ 

So far as the ~rand-daughter is concerned, I would 

not have expected the Testatrix, given her limited estate and 

the calls on her bounty by b0th the boarder and her son, to 

have had any regard whatsv9r for the position of the 

gran~-daughter. It is questioneble that the wise and just 

Testatri~ wou~a ~ave ~ven be&~ aware of~the existence of a 

grand-daughter wh0 had not taken any trouble whatever to call 

upon her or have commtiniction with her. Be that as it may, in 

the absence of c~h== information, the just and wise Testatrix 

uas f~lly sntit?~~ ~ • ra;2~~ th~ grand-daughter as reasonably 
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provided for as a result of her having two living parents and 

as a result of her having had marital relationships and 

presumably a right to some form of matrimonial property I have 

no hesitation whatever in declining the claim of the grandchild. 

So far as the son is concerned, the question is how 

one can make reasonble provision for him without disturbing the 

provisions of the Will and properly providing for the boarder. 

Exercising my discretion in the best way I can, I think the 

appropriate position which the Court should adopt is that the 

boarder should be entitled to retain the house property lived 

in by him for so many years but that the son should be the 

recipient of the cash residue in the estate after the payment 

of all legacies and debts and the distribution of the realty. 

I therefore intend to order that further provision be made for 

the son in the way that I have just indicated, namely, that 

after the payment of all legacies and debts of the estate and 

the distribution of the realty, that he should receive the cash 

residue of the estate. 

I intend to make no order as to costs having regard 

to the size of the estate. If I were to order costs in favour 

of any party, I would need to order costs in favour of at least 

two of the parties. I feel that justice is better done to the 

son and the daughter for me to make no order as to costs. 
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