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JUDGMl~NT OF HILLYER J 

This is an action which started as a claim on a bill wcit, 

pursuant to rule 490 of the former Code of Civil 

Procedure. That Code has now been superseded. There is 

no corresponding provision in the new High Court Rules 

which came into force on 1. January 1986. 

Counsel have agreed to follow a cecisicm of Prichard J. 

Spencer v Crowther . (unreported) B~gh Court Auckland, 

21.2.86. There His Honour, at the invitalion cf counsel, 

agreed to treat the matter as an op1:>osed tq;,plication by 

the plaintiff for summary judgment: under rule 136 of the 

High Cour.t Rules. P:cichard J com:n,~;n.ted thc:>.t this would* 

accord with the comparative table a} p.200, parag:caph 89, 

Sim & Cain Practice and P:cocedure 12th Ed. I am content 

to follow the course counsel have suggested. 
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I 
Rule 136 provides: 

"Judgment whete no defence: 
Where in a proceeding to which this rule applies, 
the plaintiff satisfies the Court a defendant has 
no o.efence to .a claim in the statement of claim 
or to a particular part of any such claim, the 
Court may give judgment against tha·t defendant." 

Mr Johnson for the plaintiff therefore submits that I 

should give judgment for the. plaintiff in this action, for 

the amount of th~ bill of exchange, $10,000. 

The plaintiff and the defendant in July and August, 1981, 

entered · into a complicated series of transactions for 

development of a company called Geyser land Orchids, and 

the set up of a tourist display, now called Fleur 

International Orchid Gardens Ltd. There were 

fundamentall~ two contracts entered into between the 

parties. One was a set _up contract whereby the plaintiff 

was to arrange finance .. and/or financial partie8 for the 

development, the other a manag~ment contract in which the 

parties agreed t~at an amount totalling $55,000 per annum, 
. . 

would. be ~aid by monthly. instalments. 

The bill of exchange in this case is a cheque for $10,000 

which was part, it is said, of. the set up charge. 

Obviously the set up was to have been done before the 

management. 
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Matters apparently did not go well between par.ties, and 

the management contract was cancelled, as a result of 

which the defendant alleges that a sum of $18,915 is due 

by the plaintif'f to the defendant, or one of its 

associated companies. ., It appear:s that tl1ere was some 

confusion about the payment of $10,000 said to have been 

arranged by one of the directors of the defendant company 

without the ~nowledge of the other director:s. 

Be that as it may, on 24 May 1985, the General Manager of 

the defendant forwarded to the plaintiff a letter: which 

reads on its sur:face as being quite friendly. It starts 

"Hullo Andy", and goes on to note that the $10, ooo fee was 

claimed by the plaintiff. After: saying that no Auckland 

director was aware of the arrangement, the General Manager 

said 

"Please accept our apology together with our 
cheque for $10,000. We have a minor problem 
though, as we had not budge~ed for this figure." 

The General Manager. then went on to se.t out' the way in 

which it was alleged .by the defendant .company that' the sum 

of $18,915 was due by the plaintiff to the defendant, and 

said : 

"I have reconstructed the contract from 1 
November 1984 to 1 June 1985, with the suggestion 
being you for.ward us a cheque for $18,915 with a 
direct credit system taking over fr.om 1 July 
1985 • II 
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The letter concludes: 

"Would you kindly complete the dicect credit form 
and lodge same at your: bant, also would you sit 
on our chequ~ for a few days to allow your cheque 
to make its way through the banking system." 

.• 

The plaintiff apparently did not sit on. the cheque for a 

few days or any length of time, and did not forward the 

cheque for $18,915. The plaintiff' denies that the 

$18,915 is owing, and says he has a good defence to the 

action. · The cheque for $10,000 was dishonoured on 

presentation. 

On behalf of the plaintiff Mc Johnson has submitted that 

the ordinary rule is that cheques are to be treated as 

cash; Begley Industcies v Cr:amp [ 1977 J 2 NZLR 207, and 

that having received the cheque, he is entitled to the 

moneys represented by it forthwith. 

The ordinary meaning, ho,1ever:, in my view, of the letters 

written by the defendant to the plaintiff, which I have 

quoted at length, is that the· defer.dant did not have the 

money to pay the $10,000 because they h~~ not budget~d for 

it, and that they would not h&.'✓e 'the ~onGy until the 
#' ,:. 

$18,915 alleged to be owing by the plaintiff "made its way 

through the banking system". In roy view that is a clear 

indication that the $10,000 chequ~ waa 
.fl,' 

payment by the plaintiff _of the $18,91~. 

l 

C()nditional on 

Businessmen writing to each other do not ad0pt ~he ptecise 

language of: the Chancery Bar, and pr~sum?-!:>l.y for business 
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as a 

lav,ye c may. Nevectheless, the cleac meaning of the 

letter is that the $10,000 was· to be tu.et fcom the $18,915 

to be paid by the plaintiff. 

,, 
' 

The pcinciples ace dealt with in Homeguard Pcoducts (NZ) 

Ltd v Kiwi Packaging Ltd (1981] 2NZLR 322 at 333. In 

that case_ a cheque was focwa_rded by the plaintiff foe a 

lesser amount than the amount claimed by the defendant "in 

full settlement of our account". The plaintiff received 

no ceply to the communication, but the defendant banked 

the cheque. and then claimed the balance. The learned 

Judge held that the payment was a conditional one. He 

said: 

"The cespondent in this case had no lega.l r.ight 
to ·bank" the cheque without accepting th~ 
condition upon which it was sent. The teems of 
the delivecy of the appellant's cheque fall 
within S.21(2)(b) of the Bills of Exchange Act 
1908 as being 'conditional or foe a special 
pucpose only and not foe the purpose of 
transfeccing the pcopecty in the oill.' It 
therefore follows that the property in this 
cheque could not pass to the cespondent until it 
complied with the condition. By banking the 
cheque and. then repudiating the condition, the· 
respond.€nt ta my opinion convected the cheque." 

Having regard to the finding I have made as to the meaning 

of the lettec of 24 May, I am unable i6 say that there is 

no defence to a claim foe immediate payment of the cheque,• 

and I refuse to ocdec judgment against the defendant. 
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It follows that the plaintiff will bave to pur.:sue his 

claim for.: the $10,000 by means of an or.:dinar.:y action. It 

may well be that 'he will do sd now ty·way of counter.:claim 

in the action for.:'$18,915 alr.:eady commenced. 

'• . 
I am of the view that ev2n though this decision does not 

finally dispose of the claim between the par.ties, it does 

br.:ing an end to this par.:ticular: claim, that is the claim 

on what used to be the bill wr:it pr.:oced11r.e, and in those 

circumstances in my view, the defendant is entitled to 

costs. 

In all the circumstances, I allow costs to the defendant 

in the sum of $350 and disbur.:sements. 

P.G. Hillyer J 

Solicitors: 

Davys Burton & Henderson, Rotor.ua for plaintiff 

Yolland and Romaniuk for.: defendant 




