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3 June 1986 

(ORAL) JUDGMENT OF BARKER J 

This is an application under the Family Protection Act 

1955 in the estate of Valerie Georgina Fieldsend, late of 

Auck.land, housewife, deceased ( "the deceased"). She died 

at Auck.land on 1 June 1984 at the age of 61. The claim is 

brought by her widower, the plaintiff; her only child, 



2. 

Shirley Alison F'ieldsend, now aged 20, also seeks further 

provision. 

The deceased' s last will was dated 12 March 1984; it left 

legacies of $40,000 to the Cancer Society, $40,000 to the 

Arthritis and Rheumatism Foundation; the residue of the 

estate was left to the plaintiff and to the daughter to be 

shared equally. The net value of the deceased's estate is 

now about $120,000. This means that the plaintiff and the 

daughter each receive about $20,000. The assets in the 

deceased' s estate ace now in 1 iquid form; these assets 

came to her principally from the estate of the deceased's 

mother. 

In a previous will dated 6 August 1982, the deceased 

provided that her estate was to be shared equally between 

her husband and her daughter. The plaintiff is now 

cet iced. He has assets worth about $230, ooo, including 

the matrimonial home which has always been in his name. 

His annual income is about $17,:JOO which includes 

dividends and interest from investments, plus 

superannuation. 

The deceased's last wlll was executed some 3 months before 

her death from cancer from which she had suffered for the 

last six years of her life. The plaintiff is now aged 

64. The plaintiff and the deceased were married for 24 

years. Throughout that period, the plaintiff supported 

the deceased; there is no suggestion that theirs was not a 

happy marriage. There is no evidence of any loosening of 

the normal ties between husband and wife. The plaintiff 

looked after his wife for some 2 1/2 years before her 

eventual death when she was suffering from cancer; one can 

appreciate the strain that this must have caused for both 

the plaintiff and his daughter. 

'l'he officer 

instructions 

of 

for 

the Public 

the deceased' s 

Trustee who took the 

last will, explained the 
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provisions of the Family Protection Act to her. He noted 

her reply that "her daughter would be reasonably well 

provided for f com !'.he es l:at·.c>. of her husband on his 

eventual death". The plaintiff and the daughter concede 

that the deceased received, at very late stages of her 

life, assistance from the Cancer Society; they consider 

that there is some right to recognition of that charity. 

However, there is no evidence that the deceased had any 

connection with the other charity, the Arthritis and 

Rheumatism Foundation. There are no other competing 

claims other than those of the plaintiff and the daughter. 

Clearly, in my view, the daughter has a claim for further 

provision. In giving her only child 1/8 of her estate, 

when that child had no assets of her own, was a clear 

bceach of moral duty. I shall consider the quantum of the 

award to be made to her later. 

Of greater difficulty, however, is determining whether the 

plaintiff qualifies for an awacd in the circumstances. In 

my view, there was a breach of moral dul.y; he was married 

to the deceased for: 24 years. He supported his wife all 

that time. He looked after her, particularly in the last 

years of her life; these factors have found recognition in 

cases such as Re Wilson (Deceaned), (1973) 2 NZLR 359 and 

In Re Harrison, (1962) NZLR 1077. 

The difficulty is in assessing whether he has shown a need 

in view of his assets. However, in all the circumstances, 

particularly the absence of a competing claim other than 

that of the daughter, which cl.aim he supports, I think 

that the plaintiff is entitled to some further provision; 

the quantum of that provision cannot be nearly as large as 

that which the daughter is clearly entitled to receive. 

This was not a large estate where the deceased could 

really have afforded the luxury of 

charity at the expense of those 

leaving large sums to 

who had a clear moral 
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claim on her: bounty. The obser:vatior_s made by Reed J in 

Pullins v. Public Tr:ustee, (1922) NZLR 10?.?., 10?.9, ar:e 

just as apposite today as they wer:e then; he said: 

"A bequest to char:ity is fitting in the case of 
the testator: who has ample means and can make 
such bequest without inflicting har:dship on his 
own family, but when har:dship is inflicted by an 
undue pr:opor:tion of the testator:' s estate being 
disposed of in this manner:, the Cour:t I think 
will not feel at all hamper:ed in making such 
pr:ovision as is consider:ed fitting for: the 
maintenance and suppor:t of those nor:mally 
entitled to the testator:'s bounty." 

The daughter: is age 20. She had or:iginally embar:ked on 

veter:inar:y 

nur:se. She 

studies but 

r:eceives 

is 

the 

now at 

standar:d 

ATI tr:aining to 

ter:tiar:y bur:sar:y 

be a 

and 

accommodation allowance. She has another: year: of nur:sing 

tr:aining to complete; she has some $900 invested. Ther:e 

was no suggestion but that she is a sensible young lady. 

In my view, she should r:eceive a r:easonable awar:d fr:om 

this estate which will help her: as she star:ts her: working 

life and which, when invested, will pr:ovide her: with 

additional income. One would imagine that, if she were to 

mar:r:y or: buy a home of her: own. the award fr:om the estate 

will assist her: mar:kedly. 

Counsel addressed me as to whether: there should be a 

discrimination between the char:ities because the deceased 

clear:ly had some connection with ~he Cancer: Society, 

wher:ean 1>he had none with the Ar:thr:itis and Rheumatism 

Foundation. I 

there; I think 

think 

that 

ther:e is a justifiable 

I should award mo r:c-: to 

Society than to the other: char:ity. 

distinction 

the Cancer: 

I therefore consider: that the best ;,;;ay in which to make 

further: provision for: both the plaintiff and the daughter: 

is in the following way: 
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(a) To reduce the legacy to the Cancer Society from 

$40,000 to $15,000; 

(b) To reduce the legacy to the Arth:::itis and Rheumatism 

Foundation from $40,000 to $5,000; 

This will mean that the amount for the charities is about 

$20,000. I consider that the residue of the estate should 

then be divided between the plaintiff and the daughter in 

the proportions of 30% to the plaintiff and 70% to the 

daughter. This will in effect mean that, in stead of 

$20,000 from the residue, the plaintiff should receive 

$30,000 and the daughter, instead of $20,000, will receive 

$70,000. In those circumstances. the plaintiff and the 

daughter do not need any order as to costs. 

I award costs in favour of the two charities in the sum of 

$250 each with liberty to apply in case I have been 

unreasonably low in that award. 

Counsel may care to produce a draft order which 

incorporates what I have said. 

SOLICITORS: 

Cairns, Slane, 

Plaintiff. 

Fitzgerald & Phillips, Auckland, 

Simpson Grierson But let White, Auckland, for 

Fieldsend. 

Bell Gully Buddle Weir, Auckland, for Charities. 

for 

S.A. 

The Solicitor, Public Trust Office, Auckland, for Public 

Trustee. 




