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(ORAL) JUDGMENT OF BARKER J 

This is an application under the Family Protect:ic,n Act 

1'955 in the estate of Clarence Lyel Grange, late of 

Auckland, retired · { "the deceased"). The application is 

brought by his two childcen. 

The deceased died at Auckland on 17 May 1984, leaving 

April 1972. The deceased left the 

his widow, should she survive him 

did. The wil 1 went on to provide 

so survive him, then with the 

exception of some minor bequests, the whole of the estate 

was to go to his two children, Lyel, Leslie Goi:don Grange 

. and Margaret Ma½y Crosby. 

a will bearing date 24 

whole of his estate to 

for 28 days, which she 

that, if she did not 
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T~e will a).so cont;iined a • precatory provision 

addressed to the widow to· the effect that. without 

creating a binding trust. she would, on her death, ensure 

11:.hat ptoperty she received from the deceased would pass to 

b.is children. However. there'· is no evidence in her 

affidavit whether she has any intention .of fulfilling that 

request. 

Before coming to the detai.ls of this case. there ate 

two preli.minary matters that ought to be mentioned; they 
I 

have relevance to other family cases as well as to this~ 

The fi~st concerns the late filing of"affidavits. Now 

that the new Rules ar:e in force. they will be strictly 

enforced. The Court office received. on 29 .. January 1986, 

a l~tter from the widow's solicitors in Napier. enclosing 

a further affidavit for filing on behalf of the widow, 

stating that th"is had been sent to other parties. This 

was sent in apparent ignorance of the new Rules which 

permit postal filing only in respect of interlocutory and 

probate matters. Apart from that difficulty, the 

affidavit contained contentious material; it said that the 

matrimonial property deed. to which reference will later 

be made. was not in fact made in the context of 
-

separation, but was a devir,e to ensure that the widow 

received maintenance from her then husband. 

Mr: Ryan, counsel for the PubU.c 'rrusti:,e, r1.dvised that 

the Public Trustee was not f&vc,ured. with- a copy of this 

affidavit by the widow's solicitorc. Under r.432, leave 

o,f the Court must be obta.ined before av,y affidavit may be 

filed after a matter bas been set down for trial. 

R.432(2) makes a sensible exception, in the case of 

a:ffidavits which are updating -information to be .placed 

hefore the court. For: that reasor1, one cou.ld not object 

t10 - but can only applaud - tlle affidavit of the Public 

T:r:ustee filed today which updates the information 
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regarding the estate. 

I decline leave to 

affidavit -under r:.432 

material which sh6uld 

the _widow to file this further: 

because . it· contains .contentious 
,.· ,._· 

have been• placed in her: first 

affidavit; besides, it should have been served on the 

Public ; T1:ustee; the Public Trustee entered into the 

matrimonial property deed 

estate under the Aged and 

as manager'- of the dec·eased Is· 

Infirm Persons Protection ,Act 
. . ' 

1912 a~d might have been able to reply to the contenti,on 

in the widow's affidavit. 

I therefqre think it important to note in this, the 

first family protection case that has come before me under: 

the i new Rules, that no affidavits, after ""setting' down, 
\ 

ought to be filed unless with leave or unless they are 

u;pdating affida_vits; normallY; speaking, some sort of 

r,easonable ground must be shown before leave can be 

granted, where an affidavit is other than in the category· 

of an updating affidavit. 

The second preliminary. matter concerns the vagueness 

of the infoi:mation given in the affidavits by the two 

claimants and the widow as to their financial position. I 

i::efer to the comments of McMullin Jin the Court of Appeal 

in Re Franich {deceased} (Judgment 18 June 1981) where His 

Honour was considering affidavits which, like the present, 

had -been sparse in the information ab-::rut the claimants' 

cii::cumstances. 

"The failure on the part ot a claire.ant to make a 
disclosure of material ci.ccnmstances m.ay in some 
cases render it difficult for the Court to decide 

· that there has been a breach of duty· and so 
i::esult in the total failure of. thE: claim.. The 
maxim "He who alleges mu.;t pcove" ls no less 
applicable to claims under the Family Protection 
Act than it is to other ~lasses of 1 i.tigction. · 
Consequently there is an onus on a claimant to 
adduce evidence of his means as par.~ of his 
overall onus to pr:ove his· case.' Wl:iat evidence 
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will disi::hargl:¼: that onus will" depend on tihe 
circumstances · of each case: In the instant c<i-se 

, a breach- of moral duty · has be~n admitted, 1by 
· appella~ts and, the concession apart. I think 

that there was enough in. the .total material of 
thi ··case to justify that cqncession being madcL 
For that reason the claims, of the daughte'r:s to 
not fail in liminte. But the inadequacy of the 
affidavits remains relevant to the quantum. of any 
award." 

I note in this context that no counsel made any point 

of the inadequacy of the financial information given' by 
I 

either:· the claim.ants or by the widow. fPr example, ,the 

claimant Mrs Crosby. stated tha.t she owned. a home unit but 

offered no evidence as to its value or situation or. 

1,1hether. it was encumbered. The plaintiff himself _offered 

a valuation but it was obviously self-assessed: · no 
I )JJ' : 

r.efrrence was made to any Government valuation or private 

valfation. The widow did not make any reference in her 

a:ff~davit to _national superannuation which I presume she 

r.:ecrives. although her age was never: mentioned in any 

affidavit; counsel agreed that she is over the age'of 60. 

Her affidavit does not disclose· details of her shares in 

public companies may have increased or dimini.shed in value. 

,, I make 

. e'xperience. 

these general' 

the standard 

remarks ·because; 

of affidavits in 

in m.y 

family 

protection proceedings has not· improved in recent years. 

a:nd I think that. given the · rero.a.rks of the Court of 

~ppeal. quote above, 

t:hey owe a duty to 

it is salutory t0 remind counsel that 

their clients to ensure that all 

relevint information is pl~ced befor.~ the Court. 

I turn now to the facts· of this case. Both the 

claimants are 

rather: light 

in 

on 
their 

the 

6Os. The 

details of 

affidavit;.s are 

the c0ntac.:t 

again 

that 

1>articularly the -plaintiff had with his father over the 

years. one •can inf·er: from the fact that tt:.e father •. in 3 

separate vrills including the last made 

substitutionary provision for. thera., that ·there was no· 
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. 
estrangement· between them of a disentitling sort. The 

claimants aee the childten ~f th~ deceased's "first 

marriage which ended in .separation about 40 years ago . . 
Mrs Cr6sby_ says that- her mother received only __ a pittance 

f,rom the deceased and that het ·mother, who died in 1965. 

left an estate of only some $400. 

The mother of the claimants and,_ the deceased. ·were. 

divorced;/ the deceased married the widow on 23 March 

ment~liy 1960. Some time in 1980, the deceased became 

disturbed. He 

Geriatric Ward 

was admitted in January 

of the Thames Hospital;-

1981 to 't.he 

the plaintiff 

eventually found him accommodation in a rest home. 
' Shortly after that, the deceased became a protected person 

and the Public Trustee dealt with his affail:'s. Even when 
I 

in the rest home, the deceased had a habit of wandering. 

T'.he plaintiff· claims that he took h~m for: drives, br:ought 

him to llis home for: meals and to Mrs Crosby's home. 

The widow, foe whatever: reason, separated from the 

deceased around the end of 1980. When she left him, she 

claimed that she felt that he would be ~ble to look after 

himself. She ack.owledges that she did· not see much of him 

in the last 3 years of his life because he did not 

-r:ecogni.se her: she ·did not visit him because she claims 

she could not have rendered him any practical· assistance; 

she felt she could have done_ no.more; afte~ he had gone 

into the rest home, although he had 3 more years of.life. 

The wido~ entered into an agreement with the deceased 

under: the Matrimonial Property Act 1976 on 25 August 

1982. This was concluded on behalf of the deceased by the 

Public Trustee as his manager:. Only· certain assets wer.e 

dealt with. In short, the widow received maintenance of 

$1300 a year: until the death of the deceased ~nd a lump 

sum of $26,000. 

Mr Hansen is correct to ·submi•t;' that the property 
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comprised in the·· agteetu.ent was jointly owned pr.:_oper.:ty; 

there may have bee.n pr.:oper.:ty which both excluded f,rom this 

arrangement. What the ~idow sought to do in the affidavit 

which t ··_hav,e not permitted to be filed was t:,9 say that 

this deed was merely a device'· to pay her maintenance. I 

must take the deed as it teads on its face. The fact of 

the matter is that the pattieg appear.: to have been 

s,epatated for the last :3 years, and :that the · widow did-

nothing for.: the deceased .over that per~od. 
'1 

( 

The widow's situation is that She has ·assets which s.he 

claims are worth $50,-000 in round figures~ but subject to 

some doubt ~ecause bf the fluctuating value of shares. 

She has income. inclusive of the Universal superannuation, 

of $8,609. Her affidavit is not specifrc as to the 

a.r.:rangement under which she lives with her sister. 

The plaintiff is aged 65. He has two children, both 

O'f whom are married with their: own children. He and his 

wife own a house with an equity of. $90,000. He and his 

wive have an interest in a small business called 

Electronics for Hearing Limited from which they, between 

them~ earn $25,000 per: y,ar. £0th receive national 

superannuatiQn; . their lnter:eet in the business amounts. tg 

$40,000 accocd~ng to a rece~t valuation. J note that most 

bf this information 1Nas provided to me by counsel fr.om the 

bar without any oppc:>Sitlon from othei: Counsel: otherwise, 

it corild not have been received. 

Mrs Crosby is aged 152; she is divorced; she lives in a 

home unit. the .value of which was not stated. She does 

have income fro-a! national superannuation and an unstated 

.amb·unt from $16,000 'wo.tth 'b'f: ihve;stments. She says she 

·tloes not keep g-ocd health. S:h:e ,suffers fi:om arthritis and 

t;bllt"e years ago co·nt-1:q,c:t~d >en-Ccet>hYli:tis which. resulted in 

~'b'ro:e 'b:rain "i.iatnage a:t'l:ii -whit:h 'h~s -a-fff,ec't·ed her memory. Two 

-0t n'P.t fbu:.:: ch'U.drcn 'have he-al'th :problems. Patricia, who 

bas two children ct ~er -0wn, sQffers:froi arthritis and a 
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circulatory condition·. Debra h.ad a• stroke 6 years a,go at 

the age of, rn; she has a residual disa~bility. alth,ough she 

has made a remarlrnble recovery. There is no suggestion in 

the aftidavit that either of these children with health 

problems has been dependent on'· Mr:s Crosby at all. She 

claims to have visited her father· reasonably frequently 

but that, towards the end of the marriage between the 

deceased and the widow, she felt she w_as discouraged,. fr:om. 

visiting by the widow. She says that the deceased was 

"car:ef<1;l" with money; she had to train herself as a 

pharmacist; she received no financial assistance fr.om hi~. 

The estate of the deceased was valuea, at the date of 

death. at about $129,000. However:. according to the 

updating affidavit of the Public Trustee, t.he estate· of 
I 

the deceased is now worth $286,568, largely because of a 

s;pectacular: increase in the value of certain s.har:es. That 

cileacly puts the estate into the second Allen v. 

Manchester: category. 

Against this background, counsel for the widow 

p,r:operly conceded that both claimantss had made out a case 

for further provision. 

Miss Doogue for the plaintiff str:~sseJ. the assistance 

given by the plaintiff to the deceased in his last years 

and the fact. that the deceased did not spend money on his 

children. Mr Hansen and Miss Doogue both oointed out that 

ther:e was a property settlement undet ·the Matrimonial 

P1roperty Act_ 1976 between the deceased and hi., widow and 

that she had .therefor:e received sorue capital from this 
,,_ 

source. They also stressed the lack of interest, let 

alone care, in the deceased shown by the widow at a time 

when one might reasonably have expectet'l that a dutiful 

wife would have taken some interest in t~e deceased. 

despite his mental problems. 
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Both. counsel -for the claituants stressed t.tu, attitude 

of the Court· taRen in claims by separ 0 ted wives w.hete the 

fact Of the ~eparation and the cohduct of the wife, whilst 

not. disentJtling, is- a factor to be tak:en into account; 

see, for example, He Jack.g;_on, (1954) Nzr,R 175. They al.so 

stressed the testator's wishes, as recorded by officers of 

the Pub°iic Trust Office, t._rt1en he had the pr:ovisions of the 

Family Protection Act explained to him~ On each occasionh 
'. 

he had stated tlis confidence that the widow would make 
' provision for members of the deceased's family; as I ha~e 

indicated earlier. there is t10 intim,:ition- in the widow's 

affidavit that stw has any intention of doing that. 

The widow was married to the deceased for 20 year:s; 

therf~ is no evidence that there was any ~disharmony or 

misconduct other than the fact that the widow did nothing 

for the deceased in his declining years. Her: assets ace 

not great; because of her 20 year.s of marr:iage, she is in 

a somewhat different situation from that not infrequently 

encountered o~ a young widow married to an older man in a 

second marriage for only- a few years who is Hl. contest 

with the grown-up children of his first marriage. 

I a.gtee ,with M:r Hansen that this is a.ti: unusual claim; 

I am not surprised that counsel's teseacches have not been 

able to find anything quite similar. We have here the 

situation where the deceased was, for the last 3 years of 

tds life at least, without testamentary capacity, where 

his manager had,. on his behalf, made a r,tatrimonial 

pcopetty settlement Of sorts with his widow, and where, in 

view of the separation, one might have expected that the 

deceased would have at least reviewed his testamentai:y 

dispositions· ptiot to his death; 'bf z::ourse he was in no 

position to do so. 

Although the 'i:nfotmati:on as to ;the as'st,ts 1:1.na means of 

both· plaltLtiffs is 'not ;as specific as :i't, shoulo have been 

and comes close to falling foul of the st.rictures o·r the 
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court of Ap'pea 1 in the Franich cas,e~. because of the lack 

Qf oppositior.i., I hold that, not. only can I find b,reach of 

mor:al duty but, in the t_otality of the circumstances, I 

have sufficient information upon which I can base an award. 
,·.;,... 

It has been said many times, of ·course, .that the Court 

cannot do the "fair thing" or make another will for the 

testator, although quite often what the Court does _might. 

give that appearance. I think I must still leave the 

widow with a reasonable amount because of the fact that 

she was married to the deceased for 20 years; but I must 

take into· account also the fact that she· did nothing. for 

him over the last 3 years. Admittedly. · there might' not 
' have been a great deal that she could ,do since he was, on 

her account, unable to recognise her and his physical ·and 
I 

accommodation needs were being met from his own assets. 

However. I must also take into account the fact that she 

entered into this settlement; whilst it may have been a 

dJevtce for obtaining maintenance. it still· yielded her a 

lump sum. 

The widow and the plaintiffs have perhaps benefited 

from tb.e "windfall" aspect of the rather dramatic increase 

i.n the value of a certain block of shares which the 

,·d.eceased owned: this increase has come about in the last 

1-2 months. 

I think that, looking at .these matters "in the round" 

as one roust do, ju):,tice will be done by ma·king an award to 

the plaintiff of $75. ooo and to Mrs Crosby of $95. ooo by 

way of legacy; provision is made for them accordingly out 
'· 

of the estate. 

I think Mrs Crosby is justified in receiving more ot:.t 

of the estate than the plaintiff because of the two 

children with problems. She is on her own. whereas the 

plaintiff has a wife WtLO earns an income. I bear in mind 

the cespectiye ages of the parties: 

... 
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In addition, ,I award costs to both plaintiffs_ to be 

pai.d out o1: ·the (~State; counsel may 9ubmi.t a draft· order 

including suggestions as to costs. 

SOLICITORS: 

Cairns, Slane, Fitzgerald & Pl1illips, Auckland, for 
Plaintiff. 
Simpson, Grier.son, Butler, White, Aucklaiy:l, for Mrs 
Crosby. 
Solicitor, Public Tr:ust Office, Otal.mhu, for 
Defendant. 
Carlisle, McLean & Co., Napier, for: Widow. 
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