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AUCKLAND REGI

SETWCZEN: SILVER FERN BEXPORTS
G2 LIMITED a duly

incorporated company
having its registered
office at Auckland and
carrying on business
as a supermarkst

Firgt Plaintiff

L2133

AND MICHAEL ANGELO
ANTONIADIS of !
Auckland, Manag=sr.,
a n-ad
ANNETTE SANDRA
ANTONIADIS his wife

Seccnd Plaintiffs

AND FOCODSTUFFS (AUCKLAND)
LIMITED a duly
registarad ccmpany
naving its registerad
office at Auckland and
carrying on busilness
as a Food Chain
Qperator
Defsndant
Hearing: 13 April 12838
Counsel: R J Asher and A M Storey for plalntififs
G S A Macdonald for defendant

This is aa application for a series of crdeacs
irst Plaintiff’'s

by way of ianterim relief zelating to the F
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cperation of a business Koewn as the Selmont New Wo
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Supermarckat. Tha husiness was acguirzad pursuzant To 24
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z==zzm=2n7 Se¢r szla and purchase dated 28 July 1739
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expressed as belng bDetween Blackman Holdings Limited {(in

receivership )} as vendor and the Second Plaintiifs or
cheir nominee as purchasers. The purchase price was
$325,000.00 comprising goodwill $40,000.00, plant and

fittings $150,000.00 and stock-in-trade $135,000.00
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subject to adjustment. 3
g8 August 198% in the name of rthe First Plaintiff (Silver
Fern) with the sum of $135,000.00 belng advanced by the
Defendant (Foodstuftfs) for that purpose, together wita &
rrade credit of $100,000.00, all advancsas sacurad by

debenture. As with all businesses in thne New Wozld
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supermarckat chain, this one was glosely

tha groceriss
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Foodstuffs, which supplied th Q

aquired and was also involved in providing accounting and

"

sudgeting sarvices.

The business did mot operat? at the expectad
profit level and has experienced what appears to be gquicte
garious finahciai-difficulties. In particular Silver

Tern became ia default with payments duae to FoodsTUIIs,

and this l2d To a demand notice -dated 22 March 1988 heing
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payment of a total sum.
~ha same day and then within a shert time of sarvice
Foodstuifs appointed a racaiver and manager of the

property of giitver Fern chazged by the debentur
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on short notice (given on my =arlisr direction on what had

bean an

ex parte application) on 23 March 1988.

the full hearing of the appligaticen certaian conseant or

of a noldiag nature wers mads. The Plaintiffs now s

ordsrs

1.

in the followlng terms

Restraining the Defendant or 1ts servants or
agents from appeointing a raceiver for any b
of the debenture arising £rC
any sum owed by the First Plaintiff to the

Defendant
Resctraining the Defendant from iastructing a

i
Plaintiffs’' premises at ¥Xing Zdward Avenue,

Restraining the Defendant or any other person

any other person appointed by them

Pending

a8

[ ]
)

ng the Plalntiffs from ocgcuoyving the

appointed by them Zrom praventing the Plaintiffs

mises and zupning the

3
from occcunying the pre
Naw World.

business of Belmont

Restraining the Defspndant f£rom in aany way
7 Pl

restricting the supply of goods to the aint
and from withdrawing the credit arraagements
namely three wesks

T
axistad on 22 Macch 1388,
1

gradic for goods supp

AL S &:mas

2 i
arrangements oz New Worl
Tha ¢gredit a

Plaintiffs may rceflsct tThat changs.

{ii} This Qrde
observing the three week credi
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1 goods suppiisd afczer

¢ is coanditional upon the Plaintiifs
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breach that payment arrcangsment, tiae
Defendant's obligation to provide credit

shall cszase.

5. All cheques issued and payments made by the First
Plaintiff shall be counter-signed and approvad by
the Defendant provided that such signature or

approval shall not be unresasonably withheld.

6. A representative of the Defendant may be preseat
at the Pirst Plaintiff's premises at any time with
the right to inspect all recozrds of the First
Plaintiff provided such repraesentative does not
unreasonably interfere in the runniag of the

businesss.

The substantive claim is now formulatad ia

rhe second amendad statsment of claim. Tha first causes
of action is based on a series of misrapreasentations, also

said to be terms of an agreement which have been

hraached. Tha sacond cause of action allsges zthat any
appointment of a receiver under the debenturs would be
opprassive in terms of the Credit Contracts Act 1981.

The third cause of action contends that the appclatment oOf
a raceiver on 22 March was invalid. In raspect of tihese
causes of action the Plaincififs sesek injunctions

oronibiting Foodstuffs from appointiang a Eeceive:,

rastraining Foodstufis from opening a New World
supermarket at Devonport, aad restralulng Foodstuifis fzom
restricting the supply of goods to Silver Farn and Zrom
withdrawing usuzl c-2fis 3zZzagsments oz tTlose gcods.
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An enquiry into damages 1s also sought, togsthars with an

alternative claim for damages of $286,000.00 if the

o

the openlng of thas
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restraliaing orcder in cespect o

Devonpert New World supermacket is not graanted.

It is common ground that Silver Fern's

podstuffs is well in axcess of

g

nresent indebtedness to

$400,000 and carrcies interest at 19% per anaum, all of

which 1s secursd by the debenture.

1. Supplv of goods and credit:
(para. (4) of application)

O

leges that Foodstuffs "would provids cradit

W
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The pleading

ovision of goods, and discounts and osdatas oa

£or the 2r
goods purchased through it". The evidence supporting

the allegation comes from Mr Antoniadis 1a paragraph 3.3

he deposes I was t©old when

o

whern

T

of his third affidavi
I purchased tThe business that tie way Toodstufis workad
was that [ did not have zo pay for the goods supplied
uncil I was iavoiced". ¥e makes no direct allegation of
an obligation on the part of Foodstuffs TO supply

goods. Subseguent to the hearing and consegusant upon an
enquicy made of édunsél during the course of asgument,
copilss of the New World membersnlp agreemsat betwsen
gilver Fern and Foodstuffs and of the head leas= and

sublease relating to the 3elmoat pr2mises were zroducad as

annexurses ©o a further affidavic of Mrc Antoniadis. The
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As might be expected, the agreement and the rules and also
rhe sublease contain provisioas relevant tTo the operation
of a chain of shops trading under Cthe same style. Clauss
7 (a) of the agrsement requires Silver Farn to purchase
its merchandise and supplies from Foodstuiffs and its
subsidiaries. It may be that on its trusa construccion

the agreement obliges Foodstufis tTo supply Siliver Fern's

requirement, although that 1s aot clear because of the

ahsence 0f apny such 2Xpress provision. For presentz
purposes . am prepared to accept that a copstpucTion ia
Favour Oof Silver Farn in this regard is arguable. Tharea

was no documentation drawn to my attentlon which creates
an obligatica on Foodstufis To provide cradic for the
general supply of goods, and the avidence of Mc Rntoniadis

does not provide a basis for the exiscence of any oral

contract to that effsct. The allegaticn is in conflict

wich clause 1.12 of Schedule A of the debenturs which

provides
n1.12 Nothing coatained herein shall be

construed as obliging the Mezchant

zo provide any Credit to the Customer from
~ime =o time or at aay time and it is
sckaowladged and declared tiiat although this
depenturs is drawn so that it secures and will
secure (intez alia) any Credit provided by the
Merchant. to the Customer in the future it is
not coantsmplatad at che cime this debanture 1S
ayxsecutad chat aay Credit will be provided
srner tnan in cerms of any contract relactiag
-5 the Credit referred to in rescital 2 (2).7

- ig also in conflict with nozmal commercial practice,

and is danisd by Mr Hayes, loans and securitiss manager
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that members in financial difficulties pay cash £or goods

supplied I am satisfisd that there is no arguabls cass
to support the contention that Foodstuffs is presently
under any legal obligation to provide credit <to Silver
Farn for goods supplied to it for its general trading
DUIDOSas. It is therefore unnecessary to consider the
difficultiss surrcunding the obtaining of an interim
mandatory injunction. suffice it to say that in my viaw

there ars major difficulties ia the way of granting such
raliaf, as was avidenced by the need Lo amend, on more

than one occasion, the form of the order sought as the

argument prograssed. It is =2ssantlal cthat a defz2ndaac
know. witn certainty what actions are resquired of nim by a
mandatary injunction (Redland Bricks ttd v Morris &

Ancother [1349] 2 All ZR 575, 580}). Therse 1ls also herse

an absance of snoacial circumstances, suca as tlose

discussed in Locabail International Figance Litd v

19861 1 All ER 901%,

Agroexport and Others, The Sea Hawk

906, which are necessary te justify the making of a

mandatory order of this nature.

Racelver - arguabls csse

It

2. Appolncment o

{paras. (1) (2) and (3) of application)
3 number of grounds, including allagations of

eatation are relied upon by the Plaintiffs, which

miszepras
raquirs separatca consideratiocn. The representations azs
2l1so said to be tarms of contract between Silver Fera aad

whlzn -—wzva hezn bozzoned
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(a) Propased Devonnoort New World Supermarket:

Thars is an axisting New World Supermarket at

Devonport, but Foodstuifs is presently putting into eififect
in the

nlans to construct 1o that suburb a new supermarket

zsame cnain.

Thera is a conflict of evidence as to what was said
by the representatives of Foodstuffs as to thls proposal

What 1s now clesar is that the
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and its impleme
development is to procsed, and that it will be a
rsasonably substantial business occupying some 25,000

space. it is expected To be operative by

o 1]

eat Q
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s@uare
October 1988, and the infsrence to be drawn from the
prasent svidencs is thac it is likely To nave an adverse
affact on the busipsss carriad cout at Belwmont by Silver
. The axtent of that cannot be assessed, bur it
couid well be subscaatial as allaged by Mr Antoniadis.
Thera is also svidence that the development has rssulted

almont businass now being unsalsable, but whether
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fact cannot be determined on tha presant
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I razd the olsading under chis head as allaglag the
axprassion of ap intantion by Foodstuffis not o procead
wich cthis projeet for siy ysars, when that was not 1its

trua iacantion. I can sa2 no m#asis ia the avidence Zor
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.5 matters now stand however, I think the Plaintiffs have

(t]

astablished an arguabls case tThat thers was a
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misrepresentation as to the existing inten

0]

Foedstuffs in the tliaing of the Devonport Supermarksat, but

in so holding I make no finding even of a tantative npaturs

on tThat Question bacause it 1is dependent upon resolving a

i
[43]

aumber of dispucted facts, includiang the coatent of oral
discussions between the parties. I£f sstablished, that

misraeprasentation could lsad to an entitlement to damages,

am of the sent view that it is highly unlikaly
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any injunctive relief would be granted at the substan&ive

=

fsaring. Tha lagal feoundation for such relief wonld

sasm TO he extramely doubtiul.
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Prior to making the dscision to purchase the
supermarkaet, Mr and Mrs Anctoniadils wers provided by

baed as a ¢ash-flow forecas

.

Foodstuffs with what was descr

budgeting. This was forwarded to them with a letcter

dated 14 May 1985 and comprised four separate budgets

based oo diffaring premises. Al1l iaclude projectad
turnover and nrofic figures. Althougn the plsading on
this issue is a liztls coanfused, I think it clsar chat tie

onlv basis upon which a claim could be founded is
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ure to achieve final profit projections,
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Tha mers
which seem to be the primary complaint lavallad against
the budgets, of itself establishes nothing. Also of
significance is the fact that the budgets contaia a

disclaimer esxpraessed in wide terms, which althoughn it may

not excuss liability for negligent preparation makes 1t

N

clear tha figures ars only =stimates and indicative of
passibla profit from an sfficisnt business. I do not

consider an arguabla case basad on the supply of the
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them obtaining ap overdrafch, It 1s plzadad, as with
the other allsged miscepresentatlions, that thls was also a

tarm of The contract hetween Silver Fern and

[x]

Foodstuifis. It is difficult to see how the statament
raliad upon could-constituce a misreprssentation.

it does not rsfer to an existing facr, put only o an
incention. it ig not an =2Xxpress term of aay contract
betwean che partiss, nelther is thers any room to imply

rst affidavic, Mr Antonladis

statad tThat e understood Foodgruffs would assist nolm to

- ~ - — h1 BN — -t
inTsncicn, ¢©r a contractial cerm. Further, the appendil
- - - - —— - T - - — —-— - - R =
=2 Tha dzheatuza rafars aXprsessly TIo 3ossibls TUEIEnTEE
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Silver Fara's bhank account, oroviding that Foodstufis "may

in its discrezica™ do so. That is guits inconsistent
with any legal obligation to do so. It can also be
observad that the plsading and the svidence i3z silant on

g1ch matters as the extent or duration of the guarantae,

inconceivable in my view that any open anded unrestricted

of contract, that Foocdsctuffs would provide five-weekly

financial reports and also assistance with admlalstraticn
and systems witain the stols It 1is alleged that such

representations were tftalse, and being tazms of The cont:éct
w=r2 brsached. This plaading also railses the difficulcy

chat the rapresentation allaged is not as to an existing

facro, and if it is reliad upca as being an sxisciag ifatenti

on the part of Foodsctufts, theres i1s notixing to indicats thac

—

such was notT an iateation geanuinely aeld. I dam upawars o

it

any sxpress written contoactual tarm

and T have been unable to discern from the affidavits aay

N

1 underctaking sufficiant IO
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9 the effect pleaded,
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astablish such 2 lsgal obligation on the part of
Feoodscuifs. Reports ware furnished by Foodstuffs, basad an

information supplied by Silver Fern, but thers is nothing to

indicate thevy did net accurately rfepressant the iaformation
suppliad nor that they wsre prepared carcslessly The

egree of assistancse, and che operational and

I
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question of the
management activities of Mr Antoniadis, ares mattars ia

dispuce which cannot be resolved on this applicationm.

a1

he misrepressntactions
and bresaches of contract set out im the z2arlier causes of
action and discussed above. The only additional fsature is

he allsgaticn that Silver Fern has 20t been glven an
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time, Silver Farn probably being insolwvent, and iandebdted o

Foodstuifs in axcess of $400,000.00. Reliaf uander ciis
czusa =f actisn i3 tharaforce dependent upon tie 2nCLire
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pleaded misreprasentation and brsachss of contract, and
cannct of itself justify the iatesrim ordsrs sought if they

are otherwise ilnappropriace.

3. Appointment of Receiver - balance of conwvenlsnce

SUpDOIL an intarim
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The only head of claim w
injunction 1s accerdingly that based upon the allegation that
Foodstuffs misrceprasentad its ilntsations as to the timiang of
the Devonpor:t development. If 2stablished, damages, wh
are claimed at $2856,000.00, would zppear to be Tas only

appropriate ramedy.

The issue is whethsr cverall justice rsguires

S C¢ be pronibited from exsrcising 1ts powers undsr

123
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codstu

Mz As;ez for Silvar Farn submittad that the doctrins of
aquitable set-cff applied and that a restraining order wWas
approopriate without any condition as te payment inte Courc.
it is clezar the Plainciffs are financially unabls To mak2 a

navment of the magnizude inm guestion.

relavzor factoars which when Takan 1 Conjungilan persuacs ®ma
ooz oznzoTis F - oerzz=ll ZiscresTion Lo rc=fuss 1OTELLIA



The primary matter urged upon me by Mr Asher wis that tihs
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Plaintiff
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will be deprived of their income aad their

control of the buslnsss, VerLYy probably on a parmanent
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basis, and that this was a coassquence of the {alliegedl

he light of
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wrongful act of Foodstuffs.
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the other factors must be considersd, they be
1 Foodstuffs 1s able to pay any ultimate damages

award. -

2. The security afforded by the debenturs 1s likealy
co diminish 1if Silver Farn contcinues to trade,

ITs assets are confined to the busigess

operations and coasist of plant, fittiags,

4 The trading position of Silver Fern over tihe
period of the coming montis 1s guitsa uncsertalia,



™

The charge effectad by the debenture has as I
undersctand it now crystallised, and despite
Mr Anconiadis' hopes there must be a real risk

the security will be further =2rodad. The

in themselves beg as many quaestions as they
answer. The circumstances gcannot be likened

o a mortgage of land situation.
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nnder consideration can cesul
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4. Appnoiniment of Receivar on 22 Mar-ch 19338:

Tha second amended Statament of Claim aames a Sacoend
Dafandant, =rrofeously ic would agppear decause 10 ordal
for joindar nas been mads 2y ths Thizd cause of
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s also seek additional relie
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action the Pla

restrainiag the named Sescond Defendant, belng ths

charterasd accountant appointad raceiver oa 22 March 1%$88,
from acting as a recelver. This cause of actiocn doss notx

now reguire consideration, because Mr Macdonald

acknowladged that the appointment made on that date has

bsen =ffactively revoked and there is now no receiversnis
operating. No consequential matters arise.
The application is thersfore dismissad The

im orders made on 15 April 1988 wiil cecasegusntly Dde

intear
dischargad, but as from 14 days following delivery of this
indgment

Casts are resarcved.
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