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This is an application for an interim injunction. A

itens of relief were soucht, gome of them wildy

optimistic: in the end the sole application was f£or an

interim injuncticn restraining the defendants from

conducting a similar business from premises at Browns
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the cases of the parties which would be more appropr

the Court cannot decide -disputed gquestions of fact on

iate

at a substantive hearing, Counsel should realise that

interim 1n3uwutxon applications and that cross-examination

is not normally permitted. Accordingly, there is no ne

to set out the cases of the parties in such detail as

My Spring for the defendants acknowledges that there
serious guestion to be tried; the Court therefore has

L.

to determine whebhse

O

y an interim injunction should be

granted on the balance of convenience

The relevant facts are -
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By agreement dated 30 April, 1985 the plaintiff and t

defendants entered into a franchise arrangen ment, There

was a document of no fewer than 37 pages plus schedules

In brief, the plaintiff had acquired the rights to the
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described as a chain of restavrants, desiconed primarily
for families, with reasonable prices, quick service and
distincitive design and layout. The recitals to the D

stated that the plaintiff had established a wide

reputation for its speed of gservice, informality and

reasonable prices,
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The plaintifif set up & network of restraurants in the

suckliand area co e ¥nown as "Hungry Horse Restaurante”
- “ <

Was

&

-

Cl

jol]



P

using

clientelie;

distinctive advéritisging

notably fami Ly groups,

This aqzc ament gave the defendants

=3

imed at a pa

,«.h.

rid

L‘”"

cular

rignt te oparate the

-

Hungry Horse Restaurant from named premises in

obligations impesed on the {ir

was to provide assistance and

area of staff training, infor

purchasing).There was & provision

than to aote whabt is crucial

regstraint of trade clause whi

"12. THE Franchisee
Horse thet the Frano
term ©f Lhis Adreemns
renaevwal theyreof or &
Ttem 13 oL the Sched
terminagtion or cessa
rangwal or ewtension

{2y couducht on the Fran
be concerned or int
Lreolt indireo

contained numer

fe
L

i

e part o

advice (particul

~matd

(93¢}

-~
=
P

Know-how
i

oy the fr

Broewns

ous terms

the

were no fewer than 30

vranchisor
arly in the

and bulk

anchisor to

a% Lo maintain

into by each party, other

for

.

ch 1

m

&
A
i

oo

[OR

.

I
Rl R
<

w
o
o

0]

—
jo

o
o

D

e O I S ]
o

5
[

oy

OS]

,;_
bt o

Y covenan
will not
any exc
the period

RO e

w
ok
g
o
o

;

o
ot
[y
{

N
© L-fl""

2 -
owing terms

with Hungry
ring the

specified in
the

- - -
caement Toany



(b)

(¢)

the area in item 13 of the sched

One item which
which I cannot
claim by the pl

assign the lea

agreement and

unspecific claim of money owed by them to others. Ther

was exhibited

el

ndicate in wr

fote

to take Lthe he
defendant, My

who was a part

whatever was b

0o R v

Do O
o
w
{

4

@

epresentative trustes gservant
hareholder or director in any

r @PF@OKﬁtlQY conducting
ss from tpw premises or

specified in Item 13 of t
H

W
) e 5

st
1y
i
B
r

cem;v“e directly or indirectly

Horse or any of Hungry Horsef
wi ﬁ;in the gald distance from

disparage or do anvithing calcu

disparage oy damage Hungry Hor
reputation or industrial prope:

g of 20 kilometres from the gu

emplovee
other person
a similar

within the

he Schedule

with Hungry
franchisees
the premises:

ilated to
se's goodwill
rty.”

twle is an avea

biject premiszes.

might be called a "red herring® and one on

bage any injunction Qonsidera

taintiff that the defendants h

se of the premises to the plai

hdn ge a sub-~leacse,

that in June 1887, the defendar

LS

ifg unﬁeﬁwthe terms o

Py

also to their landleord; there

1

a letter written on behalf of

d of the premises asking wheth

iting his intention to allow t
ad loage over with a sub-lease
Jesson; no mention was nade of

v to the original agrecment,

agth® pegarding the head leage

tion is a
ad agresed to

ntiff

h
o
=
Cu

the franchise

is also an

e
the plaintiff

er he would

=y

he plaintiff
back to the
Mrs Jasson,

&

The landlord

b

r to oblige® and Ywork in with




I
~

allegedly

repaynent of moneys owved to him.

There was then exhibited a document signed b
whereby the defendants purported to assign €
the premises to the plaintiff at their cost

request, ﬁ@ consideration was stated; there
r&fer@née to the landlordfs consent, which w
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to base any interim injunction. I do not r
this particular allegation as having much re
present application.

The affidavits are replete with allegation
counter-allegation between Lhe parties. On

1988, the defendants' solicitors wrote to th
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the plaintiff was in breach of various terms
conditiong ¢f the agreement. These sllegst

denied both by the plaintiff and the plainti
solicitors who made demand fory sums allegedl
defendants under the contract of $64,000

howeaver, now cepted that,
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wrongly,. the contract is cancelled; the plair
claims against the defendants arising cut of
cancellation.
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all the signs on the exterior of the premises which they
now call %Jesgie’s Restaurant & Bar®, They are now
1,

running a Mexican style restaurant on the premises; they

assert that this restaurant ig aimed at a diffevent market
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froem the family siylie Hungry Horse restaurvant. Thera 18§
evidence that the defendants had sdvertised the new
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venture identifying the premiszse ag "those on the oid

My Spring acknowledges that the defendants should not have
done thisg; I record an undertaking given to the Court by
counsel on behalf of the defendants that they will not in

any way refer to the Hungry Horse chain or to the Hungry

Horse sibe in any of t%olr advertiging material or gigns.

The defendants have refused to make any payment Lo the
plaintiff by virtue of the alleged cancellation; the

plaintiff claims that it is entitled to an ongoing

percentage of the defendants' turnover in terms o
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franchise agreement. The defendants deny that they have

Since Mg &irinq hag acknowledged that there ig a serious
guastion to be tried I say no more aboubt that, other than
.o notte that there could be argument as to whether the
trade clause is too wide; 1t in

theory would prevent anyone from worki ng a5 even &

kitchenhand in the restaurant by virtue of iits reference
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The plaintifl seeks an injunction on the basie that the

defendants are veing the benefit of th@ir association with
the 9147 ntiff whereby they received know-how as to the
running of a restaurant. The defendants say In reply
that they are net running a Hungry Horse style operation;

they are -aiming at a different market,.
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The p]«l;tiff says that there are other Hungry Horse
licensees or franchisees in the Auckland arez who are most

o .

concernaed that the defendants, to use a colloquial term,

have been allowed "to get away® with taking the benefit of

the Hungry Horse programme and then turning the restaurant
into another style of restaurant,
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The plaintiff refers to customers possibly going to the

restavrant site expecting a Hungry Horse restaurant butb

10t going away.

These matters are lardgely peripheral on the application
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The guestion I have to consider ig whether the balance of

convenience reguires the issue of an injunction. In my

view i1t does not.
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It is not one of those caseg where damages are difficult

to assess. - The defendants have undertaken to the Court”

and I record btheilr undertaking -that they will keep
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which is not even a vendor/purchasey restraint but a

franchisor/franchisee rvestraint.

in the exercise of my discretion; therefore, I dec
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However, I consider that ve proceedings
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should come to Court as soon as possible. One advantage

of having such extensive affidavits, is that theyv can
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used as evidence in chief, subject to cross-—examination,
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at the final hearing.

The plaintiff has filed an amended statement of claig
which raiged for the first time 5.8 of the Illegal

Contracis Act 1870, i direct -

i. The defendants file a statement of defence to

this amended statement of claim within 14 days.
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2. Both parties ar file verified lists of

doecumencs within a further 28 days.
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